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Covid-19 Committee 
 

15th Meeting, 2020 (Session 5), Wednesday 9 September 2020 
 

Subordinate Legislation 
 
Introduction 
 
1. At this meeting, the Committee will take evidence from stakeholders from a range 
of sectors to obtain their views generally on the Scottish Government’s proposals to 
extend the use of its emergency powers (and to expire other provisions early) under 
the Coronavirus (Scotland) Acts.  

2. The Committee will take evidence from: 

• Michael Clancy, Director of Law Reform, Law Society of Scotland 
• Professor Linda Bauld, Bruce and John Usher Professor of Public Health and 

Centre for Population Health Sciences Co-Director, University of Edinburgh 
• Helen Martin, Deputy General Secretary for Policy, Political Liaison and 

Equalities, Scottish Trades Union Congress 

3. The Scottish Government’s proposals are outlined in the following Scottish 
Statutory Instruments (SSIs)— 

• The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 
2020 (draft affirmative)  

• The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020 
(SSI 2020/249) (negative) 

  
4. This paper provides further information about these SSIs for the Committee’s 
consideration in the background section to this paper below. 
  
5. The Committee will take evidence from the Cabinet Secretary for Constitution, 
Europe and External Affairs at its meeting on Wednesday, 16 September, when it will 
formally consider the SSIs. 
 

  

https://www.legislation.gov.uk/sdsi/2020/9780111046180/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046180/contents
https://www.legislation.gov.uk/ssi/2020/249/contents/made
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Discussion 

6. The Committee’s scrutiny of the Scottish Government’s emergency powers has
focussed around three overarching themes to date, which it may wish to explore with
the witnesses at this meeting:

• To what extent is this legislation necessary?
• Will this legislation achieve the proposed outcomes?
• What improvements could be made?

Written evidence 

7. The Committee published the SSIs on its website, inviting written views on the 
Scottish Government’s proposals. The following organisations have provided a 
written submission:

• Helga Rhein, retired GP
• Centre for Mental Health and Capacity Law, Edinburgh Napier University
• Scottish Courts and Tribunals Service
• East Craigs Action - Residents Group, Edinburgh
• Citizens Advice Scotland
• NSPCC Scotland, Who Cares? Scotland and Barnardo’s Scotland
• Equality and Human Rights Commission
• Angela Benzies
• Children and Young People’s Commissioner Scotland
• Scottish Federation of Housing Associations
• Scottish Retail Consortium
• Lord President
• Law Society of Scotland

8. A copy of the written submissions is annexed to this paper.

Delegated Powers and Law Reform (DPLR) Committee Consideration 

9. The DPLR Committee considered both SSIs at its meeting on 1 September and
had no points to raise.

Background to the SSIs 

10. The UK Coronavirus Act 2020 received royal assent on 25 March and conferred
powers on the Scottish Government to bring forward its own legislation to address the
Covid-19 pandemic.

11. The Health Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020
(“the principal regulations”) were laid and came into force on 26 March and were
approved by the Parliament on 1 April. These regulations were intended “to ensure
that action to implement social distancing and impose restrictions on gatherings,
events and operation of business activity can be enforced.” Under the regulations,
Scottish Ministers are required to “keep restrictions or requirements under review and

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2020/9/1/Subordinate-Legislation-Considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-1-September-2020/DPLRS052020R47.pdf
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for those to be lifted as soon as they are no longer deemed necessary to prevent, 
protect against or control the incidence or the spread of coronavirus.”  

12. The Cabinet Secretary wrote to the Committee on 28 May to inform it that the 
Scottish Government had completed its three-weekly review of the lockdown 
regulations and had concluded that the regulations remained necessary. However, the 
Government had concluded that sufficient progress had been made in supressing the 
virus to enable it to move to Phase 1 of its Covid-19: Framework for Decision Making 
– Scotland’s route map through and out of the crisis. 

13. The Committee has since considered several sets of regulations amending 
restrictions imposed in response to the pandemic as the Scottish Government has 
moved to Phase 3 of the route map. The Committee has received several letters from 
Scottish Ministers in respect of these regulations and these can be accessed on the 
Committee’s webpage. 

14. In his most recent letter to the Committee (dated 20 August), the Cabinet 
Secretary confirmed that “we have concluded that the virus remains sufficiently 
suppressed to enable us to continue the implementation of Phase 3.” However, he 
went on to state that “based upon the advice of the Chief Medical Officer, we have not 
met the criterion that would allow us to move into Phase 4.” 

15. Scottish Government guidance can be found on its website including revised 
guidance and updates to Scotland’s Route Map which reflect the changes made as a 
result of the above made affirmative SSIs. 

16. Further information on the instruments that the Committee will consider at this 
meeting is provided below. 

Draft SSI: The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 
Regulations 2020 (draft affirmative) 
 
17. The information in this section is taken from the Draft Policy Note for ease of 
reference:  
 

The purpose of the instrument is to amend the expiry date of Part 1 of the 
Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act 
2020 from 30 September 2020 to 31 March 2021… 
 
Parts 1 of the Scottish Acts can only be extended in their entirety and not on a 
provision by provision basis. This can only be done through regulations with the 
agreement of the Parliament, and anything that should not be extended is 
therefore required to be expired through separate regulations.  
 
The Scottish Government has taken the decision that, subject to the agreement 
of Parliament, Part 1 of both Acts should be extended to 31 March 2021 and 
has laid these Regulations to amend the expiry dates accordingly. However, 
extension under these Regulations will not apply to all provisions currently in 
the Acts as a separate instrument has been made and laid to expire early 
certain provisions on 29 September 2020 – the Coronavirus (Scotland) Acts 
(Early Expiry of Provisions) Regulations 2020. The provisions expired by those 

https://www.gov.scot/publications/coronavirus-covid-19-framework-decision-making-scotlands-route-map-through-out-crisis/
https://www.gov.scot/publications/coronavirus-covid-19-framework-decision-making-scotlands-route-map-through-out-crisis/
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115073.aspx
https://www.parliament.scot/S5_Finance/General%20Documents/Mr_Russell_to_COVID_Committee_-_20_August_2020.pdf
https://www.gov.scot/collections/coronavirus-covid-19-guidance/
https://www.legislation.gov.uk/sdsi/2020/9780111046180/pdfs/sdsipn_9780111046180_en.pdf
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Regulations will not benefit from any extension of Part 1 of each of the Scottish 
Acts.  
 
As required by section 12(6) of the first Scottish Act and section 9(6) of the 
second Scottish Act, a separate Statement of Reasons has been prepared by 
the Scottish Government and laid prior to laying these Regulations, to set out 
reasons for making these Regulations. 
 
No impact assessments have been completed for this instrument, however as 
part of the assessment of continued necessity of the provisions beyond the 30 
September 2020 expiry date of Part 1 of both Scottish Acts, assessment of the 
rights and equality impacts of extension has been undertaken. 

 
Equality Impact Assessments and Child Rights and Wellbeing Impact 
Assessments were undertaken for both of the Acts as part of the development 
of the Bills which were introduced to Parliament on 31 March and 11 May 
respectively. The human rights impacts were summarised in the Policy 
Memorandums for each of the Acts. 

 
For some provisions, there have been no significant changes since the time of 
the introduction of the Bills, and no additional rights or equality impacts are 
expected in the proposed extension of the provisions. For other provisions, 
particularly those which are considered to have more significant impacts on 
rights and equality, a review of the original impact assessments has been 
carried out as part of determining the proposed approach to extension. Detail 
of this in relation to particular provisions is set out in the Statement of Reasons 
for making these Regulations. 

 
 
SSI 2020/249: The Coronavirus (Scotland) Acts (Early Expiry of Provisions) 
Regulations 2020 (negative) 
 
18. The information in this section is taken from the Policy Note for ease of reference:  
 

The purpose of the instrument is to expire early provisions in the Coronavirus 
(Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act 2020 on 29 
September 2020. Part 1 of each of those Acts expires on 30 September 2020. 
The Scottish Ministers intend to lay a draft of the Coronavirus (Scotland) Acts 
(Amendment of Expiry Dates) Regulations 2020 seeking to amend these expiry 
dates to 31 March 2021. This would have the effect that Part 1 of each of those 
Acts, other than the provisions that have already been expired, would then 
expire on 31 March 2021… 
 
During the passage of both Bills, Ministers committed to expiring provisions of 
both Scottish Acts as soon as appropriate. As part of the Scottish Government’s 
regular reviews of provisions and as part of the preparations for the potential 
extension of the Acts, consideration has been given to whether each individual 
provision continues to be needed beyond 29 September 2020. 

 

https://www.legislation.gov.uk/ssi/2020/249/contents/made
https://www.legislation.gov.uk/ssi/2020/249/contents/made
https://www.legislation.gov.uk/ssi/2020/249/pdfs/ssipn_20200249_en.pdf
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It has been judged that the provisions set out in these Regulations will no longer 
be needed and can be expired early. 

 
Part 1 of each of the Scottish Acts expires on 30 September 2020. Section 13 
of the first Scottish Act and section 10 of the second Scottish Act allow the 
Scottish Ministers to make regulations expiring any provision of Part 1 of each 
of the Scottish Acts at a date earlier than that which would otherwise apply. 

 
The expiry date of Parts 1 of the Scottish Acts can be extended but such an 
extension applies to the entirety of the Part 1 provisions. Neither Scottish Act 
makes provision for the extension of individual provisions. The Scottish 
Ministers are seeking to extend the expiry date for Part 1 of both Acts and will 
lay in draft the Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 
Regulations 2020 to amend the expiry dates from 30 September 2020 to 31 
March 2021. 

 
The provisions of both Acts which are expired early on 29 September 2020 will 
accordingly not benefit from the extension of Part 1 of both Scottish Acts, should 
this be agreed to by the Scottish Parliament. 

 
A number of these provisions in both Scottish Acts that are being expired early 
are provisions which made amendments to other legislation. For example, 
paragraph 1 of schedule 3 of the second Scottish Act made amendments to the 
Climate Change (Scotland) Act 2009. The provisions in the second Scottish Act 
which made these amendments are no longer needed. This is due to the 
operation of section 15(2)(d) of the Interpretation and Legislative Reform 
(Scotland) Act 2010 which means that the expiry of these provisions will not 
affect the amendments made to other legislation by these provisions. For 
example, expiring paragraph 1 of schedule 3 of the second Scottish Act will not 
affect the amendments made to the Climate Change (Scotland) Act 2009 by 
that paragraph and those amendments will continue in force notwithstanding 
the expiry of paragraph 1. 

 
The effect of the early expiry of these provisions is just to remove the spent 
provisions in each of the Scottish Acts. The purpose of the early expiry of such 
provisions, even though this does not affect the amendments made by those 
provisions, is to respect the commitment given by the Scottish Ministers to seek 
to expire early provisions as soon as is appropriate. It is considered appropriate 
to expire these provisions as they are considered to no longer be needed and 
this will aid clarity in the statute book. The provisions that are being expired that 
come within this category are: 

 
• paragraphs 1(a), 2, 3 and 4 of schedule 7 of the first Scottish Act, 
• paragraphs 1 to 4 of schedule 3 of the second Scottish Act, 
• paragraphs 1, 6, 7 and 8 of schedule 4 of the second Scottish Act. 

 
The early expiry of these provisions has no impact on human rights, children’s 
rights or equality as they are just expiring spent provisions and this does not 
affect the amendments made to other legislation by the provisions. 
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The following sections cover each of the provisions of the first Scottish Act and 
the second Scottish Act which are expired early on 29 September 2020. 

 
Children in secure accommodation 
 
Coronavirus (Scotland) Act 2020 schedule 3 - Children and vulnerable adults 
– Part 1: Children: paragraph 6 
 
Schedule 3 contains a number of provisions covering child protection, children’s 
hearings and looked after children. Paragraph 6, which makes provision 
covering children in secure accommodation, is now to expire. 
 
Schedule 3, paragraph 6 amends the Secure Accommodation (Scotland) 
Regulations 2013 to extend the maximum timescales for which a child may be 
kept in secure accommodation without the authority of a Children’s Hearing or 
a Sheriff from 72 to 96 hours. This also allows the Principal Reporter the 
discretion to extend the period within which a Children’s Hearing must be held 
by 24 hours (from 72 hours to 96 hours) where a child is placed in secure 
accommodation where it is not practicable to meet the existing timescale. 
 
The provision has been used on a minimal number of occasions and it is the 
Scottish Government’s view that reverting back to the original legislative 
arrangement of expiry of 72 hours instead of 96 hours will be able to be 
managed within operating conditions expected to be in place by 29 September 
2020. 
 
The legislation impacts on the Scottish Children’s Reporter Administration 
(SCRA) and on the Chief Social Work Officers of local authorities, and therefore 
consultation has taken place on the decision to expire this provision. SCRA has 
recorded only a very small number of cases where a young person has been 
kept in secure accommodation for an additional 24 hours before coming to a 
children’s hearing. SCRA have confirmed that should the provision be expired, 
timescales could still be managed if the situation changed and there were for 
example local outbreaks/further lockdown, and that this provision is no longer 
needed. 

 
Rights and equality implications were fully considered during the development 
of the provision as part of the original Bill development process, and no 
additional rights and equality implications have been identified in relation to 
expiring the provision. This will be reverting back to standard practice within the 
Children’s Hearings system, which is already compliant with rights and equality 
obligations. One positive impact in terms of children’s rights of reverting back 
to normal practice is that this will provide a quicker response, which whilst 
minimal in terms of the time period in question, is more child friendly. 

 

Care of adults with incapacity 
 
Coronavirus (Scotland) Act 2020 schedule 3 - Children and vulnerable adults 
– Part 2: vulnerable adults: paragraph 11(1) 
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Schedule 3, Part 2 of the Act covers vulnerable adults. Paragraph 11(1) of 
schedule 3 has not been commenced and is expired. 
 
Paragraph 11(1) amends section13ZA of the Social Work (Scotland) Act 1968 
which relates to the provision of community care services to incapable adults, 
including moving the adult to residential accommodation. Paragraph 11(1) 
removes the requirement on the local authority to consult the adult and 
interested parties, including those authorised under a guardianship or power of 
attorney. This paragraph was not commenced. 

 
In considering whether this paragraph should be expired early, the Scottish 
Government has examined very carefully the considerations in relation to 
human rights. At the beginning of the pandemic there was seen to be a need 
for this provision as the possible influx of Covid-19 patients into acute hospital 
wards would amount to a risk to the life of adults lacking capacity, who are often 
in these wards awaiting a longer term move e.g. to a care home. The risk of 
exposure and infection to these adults was seen to justify the removal of the 
rights of adults and interested parties to be consulted under section13ZA of the 
1968 Act before any move. 

 
However, even at the height of the pandemic, the situation did not arise where 
there was such an influx of COVID-19 patients to acute wards that would place 
these vulnerable adults at risk of infection. Therefore, in the absence of that 
justification, the provision was never commenced. There is now much more 
awareness, preparedness and precautions regarding COVID-19, especially in 
relation to care homes, and there is no expectation that these provisions will 
ever be needed. 

 
In relation to the ‘stop the clock’ provisions for guardianship orders and section 
47 certificates under the Adults with Incapacity (Scotland) Act 2000 contained 
in paragraphs 11(2) and 11(3) of schedule 3 part 2, these are to be extended 
and suspended. In contrast to paragraph 11(1), these provisions were 
commenced to protect vulnerable adults at a time when the capacity of relevant 
professionals (e.g. medical practitioners) and court capacity to facilitate 
renewals was limited due to the pandemic. Given that it is no longer the peak 
of the pandemic, these provisions are no longer necessary and should be 
suspended. However should there be a resurgence of COVID-19, the 
conditions may arise where these provisions could be revived. 

 
The Scottish Government has been considering the discharge process of adults 
lacking capacity to ensure compliancy with United Nations Convention on the 
Rights of Persons with Disability. The Scottish Government has been working 
with Health and Social Care Partnerships on improving discharge pathways, 
ensuring that the adult and interested parties are fully involved and consulted. 
This has produced positive results and this work continues. 

 
Consultation on the provisions in paragraph 11(1) was undertaken with the Law 
Society of Scotland, Social Work Scotland, COSLA, the Mental Welfare 
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Commission, Health and Social Care Scotland and the Centre for Mental Health 
and Capacity law at Edinburgh Napier University. 

 
No additional implications for children’s rights or equality have been identified 
in relation to the decision to expire this paragraph. 
 

Social security 
 
Coronavirus (Scotland) Act 2020 schedule 7, paragraphs 1(a), 2, 3 and 4 
 
Paragraphs 1(a), 2, 3 and 4 made textual amendments to the Social Security 
(Scotland) Act 2018, without limit of time. 
 
They are already spent and their expiry will have no impact on the relaxation of 
timescales for individuals to apply for certain forms of assistance, and to 
request a redetermination or appeal, when the delay is related to coronavirus-
related disruption. The relaxation will continue to benefit individuals whilst there 
is coronavirus-related disruption. 
 

Reports under the Climate Change (Scotland) Act 2009 
 
Coronavirus (Scotland) (No.2) Act - schedule 3, paragraph 1 - Reports, etc. 
under the Climate Change (Scotland) Act 2009 
 

These are spent provisions, which upon commencement immediately and 
permanently amended the Climate Change Act (Scotland) Act 2009 to amend 
the deadlines associated with a Citizens Assembly and a national Nitrogen 
Balance Sheet. 
 
The two extended deadlines in the amended Climate Change (Scotland) Act 
2009 remain time-dated and so the overall effect of the provision will remain 
temporary. For the Citizens Assembly on Climate Change, this is still required 
to have reported by the end of February 2021 or - if necessary for a reason 
related to COVID-19 - as soon as reasonably practicable thereafter. For the 
Nitrogen Balance Sheet, this is still required to have been established by 23 
March 2022. 

 

Accounts of Registered Social Landlords 
 
Coronavirus (Scotland) (No.2) Act - schedule 3, paragraph 2 - Accounts of 
registered social landlords 
 
This paragraph provides for an extension of deadline for submission of 
accounts of Registered Social Landlords (RSLs), in order to provide RSLs with 
additional time to submit audited annual accounts to the Scottish Housing 
Regulator and protect RSLs from risk of prosecution and criminal conviction 
where they are unable to submit accounts within existing deadlines, until 
COVID-19 restrictions are relaxed. 
 



  CVD/S5/20/15/1 

9 
 

The provision also disapplies the duty for RSLs to submit audited annual 
accounts to the Scottish Housing Regulator within 6 months of the end of the 
period to which they relate for the financial year ending 31 March 2020, and 
puts in place an alternative duty for that year for audited accounts to be provided 
within 9 months. 

 
This is a spent provision which has made a permanent amendment to other 
legislation and can now be expired. Paragraph 2 of schedule 3 amends section 
70 of the Housing (Scotland) Act 2010 and expiring paragraph 2 will still retain 
the amendments to section 70. 

 

Accounts under the Public Finance and Accountability (Scotland) Act 
2000 
 
Coronavirus (Scotland) (No.2) Act - schedule 3, paragraph 3 - Accounts under 
the Public Finance and Accountability (Scotland) Act 2000 
 
This paragraph amends paragraph 15 of schedule 6 of the Coronavirus 
(Scotland) Act 2020 dealing with accounts under the Public Finance and 
Accountability (Scotland) Act 2000. 
 
As this paragraph directly amended the first Scottish Act, this provision is 
therefore considered a spent provision which can be expired. 

 

Housing (Scotland) Act 1987: statement under section 33B 
 
Coronavirus (Scotland) (No.2) Act - Schedule 3, paragraph 4 - Housing 
(Scotland) Act 1987: statement under section 33B 
 
This paragraph amended section 33B of the Housing (Scotland) Act 1987 to 
extend the period within which the Scottish Ministers must publish a statement 
on exercising their power, in section 33A of the 1987 Act, to modify local 
connection. The extension provided the necessary flexibility to postpone the 
launch of the consultation on the Ministerial statement, which is required under 
section 33B of the 1987 Act, so that local authorities and third sector frontline 
services could focus their effort on accommodating and supporting people, and 
preventing further homelessness, during the key pressure points of the 
coronavirus outbreak. 
 
The opportunity was taken to postpone the consultation which was originally 
planned for May 2020 until pressures eased and the consultation has 
subsequently been launched on 3 August 2020. 

 
The provision is considered a spent provision that can therefore now be 
expired. 
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UEFA European Championship 

 
Coronavirus (Scotland) (No.2) Act - schedule 4, paragraph 1 - UEFA 
European Championship 
 
This paragraph amended the UEFA European Championship (Scotland) Act 
2020 (‘the 2020 Act’), as follows: 
 

• Changed the dates of Championship period, definition of Championship 
and repeal date, as these currently refer to dates in 2020. 

• Corrected a European Convention on Human Rights compliance issue 
with, and exception to, the ticket touting offence for auctions of match 
tickets where the proceeds are given to charity. 
 

This paragraph permanently amended the 2020 Act. As such, it has now had 
its full intended effect and can now be expired. 
 

Land and Buildings Transaction Tax: additional amount 
 
Coronavirus (Scotland) (No.2) Act - schedule 4, paragraph 6 - Land and 
buildings transaction tax: additional amount 
 

This paragraph, when commenced, permanently amended schedule 2A of the 
Land and Buildings Transaction Tax (Scotland) Act 2013 (‘the LBTT Act’). As 
that amendment has been made, the provision is considered to be spent and 
can now be expired. Expiry of the provision will not affect this permanent 
amendment to the LBTT Act, including with regard to the delegated powers 
provided. 
 
The amendments to the LBTT Act are however temporary in nature. The 
amendments apply to a fixed period of transactions with an effective date 
between 24 September 2018 and 24 March 2020. Only the transactions within 
this specified period, or within any extended period specified through the use 
of the relevant Order-making power, will benefit from the increased period of 36 
months to dispose of an additional dwelling and benefit from a repayment of 
LBTT. 

 

Non-domestic rates relief 
 
Coronavirus (Scotland) (No.2) Act - schedule 4, paragraphs 7 and 8 – Non-
domestic rates relief 
 
Paragraph 7 amends section 153 of the Local Government etc. (Scotland) Act 
1994 (power to prescribe amount of non-domestic rate) to enable Ministers to 
make regulations in respect of financial year 2020-21 to reduce or remit non-
domestic rates liabilities. Paragraph 8 amends schedule 1 of the Non-Domestic 
Rates (Coronavirus Reliefs) (Scotland) Regulations 2020 (S.S.I. 2020/101) to 
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provide an additional class of businesses to be given relief under those 
regulations, being those in the news publishing industry. 
 
As paragraphs 7 and 8 amended other legislation, these paragraphs are now 
spent and so can be expired. The amended regulations enabled by the 
provision only apply “during the Financial Year 2020-21” so are also in 
themselves temporary by design.” 

 
No impact assessments have been completed for this instrument, however in 
development of the instrument the impacts assessments undertaken at the time 
of the introduction of both Scottish Acts have been reviewed in order to 
determine whether any new or additional impacts would result from expiry of 
the provisions covered by the Regulations. Detail on impacts, including human 
rights, children’s rights and equality impacts, has been included in the relevant 
sections above. 

 
 
Parliamentary Procedure 

The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 2020 

19. The Policy Note states that the “above instrument was made in exercise of the 
powers conferred by section 12(3) of the Coronavirus (Scotland) Act 2020 and 
section 9(3) of the Coronavirus (Scotland) (No.2) Act 2020. The instrument is subject 
to the affirmative procedure”.  
 
SSI 2020/249: The Coronavirus (Scotland) Acts (Early Expiry of Provisions) 
Regulations 2020 

20. The Policy Note states that the “above instrument was made in exercise of the 
powers conferred by section 13 of the Coronavirus (Scotland) Act 2020 and section 
10 of the Coronavirus (Scotland) (No.2) Act 2020. The instrument is subject to the 
negative procedure”.  

 
Committee Clerks,  

September 2020 
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ANNEXE 
 

SUBMISSION FROM HELGA RHEIN 
 
One simple step to improve immune resilience of high risk groups: VITAMIN D 

Vitamin D has a crucial role in a functioning immune system but UK citizens are D-
deficient, to a greater or lesser degree, especially in Scotland. A physiological normal 
blood level would be higher than found here. Outdoor living populations and countries 
with good vitamin D food fortification systems in place (Finland) have 2-3 times higher 
vitamin D blood levels than people living in the UK. (Finland has no excess Covid19 
deaths!) 

This has been well researched for more than 2 decades. A recent comprehensive 
review (1) summarised the evidence for causality of D-deficiency in Covid19.   

It is not surprising therefore that the D-deprived UK citizens coming out of a winter had 
a high mortality rate, when their average serum vitamin D blood level was low. In 
contrast, we are at the end of the summer now, when a higher average serum vitamin 
D is found which is one of the reasons why we see now reduced mortality of Covid19, 
(in addition to better testing, distancing and hygiene rules, reduced indoor activities, 
UV disinfection of aerosols and of course statistical adjustment after initial high death 
figures), just like there is a seasonality in infections with influenza or other corona 
viruses. 

A striking observation is that risk groups for Covid mortality are overlapping with the 
risk groups for severe vitamin D deficiency: BAME, older folk, overweight.  

Health departments would be wise to follow the recommendations of the many experts 
(1-5) and recommend for all adults but ESPECIALLY ALL CARE HOME RESIDENTS 
AND THEIR CARERS to start taking 50 mcg daily (2000 IU), or implement urgent 
adequate food fortification in the UK, as soon as possible before the next winter when 
we can expect the inevitable drop in population vitamin D levels. 

1. Linda Benskin 
https://www.researchgate.net/publication/342976453_A_Basic_Review_of_the_Prelimin
ary_Evidence_that_Covid-
19_Risk_and_Severity_is_Increased_in_Vitamin_D_Deficiency 

2. Holick et al https://www.mdpi.com/2072-6643/12/7/2097 
3. JoAnn Manson https://www.medscape.com/viewarticle/930152 
4. Rhodes et al https://onlinelibrary.wiley.com/doi/full/10.1111/joim.13149 
5. Scientists call to action https://www.grassrootshealth.net/project/our-scientists/ 
 

Helga Rhein, retired GP, 27/8/20  

Received: 27 August 2020 

  

https://www.researchgate.net/publication/342976453_A_Basic_Review_of_the_Preliminary_Evidence_that_Covid-19_Risk_and_Severity_is_Increased_in_Vitamin_D_Deficiency
https://www.researchgate.net/publication/342976453_A_Basic_Review_of_the_Preliminary_Evidence_that_Covid-19_Risk_and_Severity_is_Increased_in_Vitamin_D_Deficiency
https://www.researchgate.net/publication/342976453_A_Basic_Review_of_the_Preliminary_Evidence_that_Covid-19_Risk_and_Severity_is_Increased_in_Vitamin_D_Deficiency
https://www.mdpi.com/2072-6643/12/7/2097
https://www.medscape.com/viewarticle/930152
https://onlinelibrary.wiley.com/doi/full/10.1111/joim.13149
https://www.grassrootshealth.net/project/our-scientists/
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SUBMISSION FROM CENTRE FOR MENTAL HEALTH AND CAPACITY LAW, 
EDINBURGH NAPIER UNIVERSITY 
 

Introduction 

The Centre for Mental Health and Capacity Law (CMHCL) is the leading academic 
centre in Scotland in the field of mental health and capacity law. It brings together 
academics, professionals and people with lived experience, with a strong focus on 
equality and human rights. It works closely with the Scottish Human Rights 
Commission, the Mental Welfare Commission, the Law Society of Scotland and 
others, and has been monitoring the effect of COVID-19 and the Government 
response on the human rights of people with mental health problems, learning 
disability and dementia. 

Insofar as this relates to the Adults with Incapacity (Scotland) Act 2020 and related 
issues we are grateful for the opportunity to comment on the Scottish Parliament 
COVID-19 Committee consultation: COVID-19 Related Legislation, with particular 
reference to SSI2020/249: The Coronavirus (Scotland) Acts (Early Expiry of 
Provisions) Regulations 2020, the draft Coronavirus (Scotland) Acts (Amendment of 
Expiry Dates) Regulations 2020 and the SS12020/267: Coronavirus (Scotland) Act 
2020 (Suspension: Adults with Incapacity) Regulations 2020.    

Consultation Questions 

To what extent is this legislation necessary and what are the reasons for your 
views? 

The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020  

We note that it is intended to expire the provision in para 11(1) of schedule 3 of the 
Coronavirus (Scotland) Act 2020 modifying section 13ZA of the Social Work (Scotland) 
Act 1968 so that a local authority is not required to consult the adult and their guardian 
or attorney. 

We understand that such moves may have been regarded as potentially urgently 
necessary during coronavirus infection surges impacting on hospital beds. However, 
we have previously expressed concerns1 that doing it in this way creates a serious risk 
that people will be deprived of their liberty and autonomy, potentially breaching Articles 
5 and 8 of the European Convention on Human Rights (ECHR) (and Articles 12 and 
14 of the Convention on the Rights of Persons with Disabilities (CRPD)). Moreover, 
proportionality requires that measures are only resorted to where absolutely necessary 
and where there is equal regard for the adult’s enjoyment of the rights to liberty and 
autonomy relative to others. We have therefore been pleased to see that it has not 

                                            
1 Centre for Mental Health and Capacity Law (Edinburgh Napier University) Submission to Scottish Parliament 
Human Rights and Equality Committee Inquiry on COVID-19, 6 May 2020, http://blogs.napier.ac.uk/cmhcl-
mhts/2020/05/06/centres-submission-to-scottish-parliament-human-rights-and-equality-committee-inquiry-
on-covid-19/; see also J Stavert and C McKay ‘Scottish mental health and capacity law: The normal, pandemic 
and ‘new normal’’ Int J Law Psychiatry. 2020 July-August; 71: 101593, https://doi.org/10.1016/j.ijlp.2020. 
  
 

http://blogs.napier.ac.uk/cmhcl-mhts/2020/05/06/centres-submission-to-scottish-parliament-human-rights-and-equality-committee-inquiry-on-covid-19/
http://blogs.napier.ac.uk/cmhcl-mhts/2020/05/06/centres-submission-to-scottish-parliament-human-rights-and-equality-committee-inquiry-on-covid-19/
http://blogs.napier.ac.uk/cmhcl-mhts/2020/05/06/centres-submission-to-scottish-parliament-human-rights-and-equality-committee-inquiry-on-covid-19/
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been considered necessary to bring this provision into force and we agree that it is 
appropriate that para 11(3) should expire on 29 September 2020. 

Coronavirus (Scotland) Act 2020 (Suspension: Adults with Incapacity) Regulations 
2020 

Paragraphs 11(2) and 11(3) contain the ‘stop the clock’ provisions for guardianship 
orders and section 47 certificates under the Adults with Incapacity (Scotland) Act 2000. 
We cannot comment on whether or not it is proportionate and appropriate to extend 
these provisions as the information to ascertain this is best obtained from the Scottish 
courts, clinical and legal practitioners, guardians and attorneys, and the Mental 
Welfare Commission for Scotland. However, we welcome that they are to be 
suspended given that these modifications have potential implications for adults’ liberty 
and autonomy and therefore their Articles 5, 6 and 8 ECHR and Articles 12, 14 and 19 
CRPD rights. In particular, we have concerns that an adult’s liberty and autonomy may 
be disproportionately and inappropriately restricted for extended periods of time 
without recourse to review by the sheriff courts. Indeed, where such orders have 
already been suspended by virtue of the ‘stop the clock’ provisions we recommend 
that there be further regulations which include procedures allowing for the timeous 
return of individual cases to the courts. 

Will this legislation achieve the proposed outcomes? 

We have no further comments here. Please see above. 

Are there any further improvements you would suggest and if so, why? 

Please see our comments above. In addition, we would comment in relation to the 
Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020, noting that 
the Policy Note accompanying the Regulations refers to engagement between 
Scottish Government and Health and Social Care Partnerships on improving 
discharge pathways for adults lacking capacity and ensuring the full involvement of 
the adult and interested parties.2 We strongly recommend that that Scottish 
Government also actively engages with disabled people’s organisations and others 
with an interest in the human rights of disabled people, noting, in particular, the 
requirement in Article 4 CRPD to closely consult with and involve people with 
disabilities in policies affecting them. We continue to be very concerned that since the 
start of the pandemic adults who lack capacity may have been discharged or moved 
without due legal process in what appears to be a violation of Articles 5 and 8 ECHR 
and 12 and 14 CRPD. In this connection, we note that delayed discharge figures have 
reduced substantially since the Coronavirus (Scotland) Act 2020 was passed3  and 
remain concerned that some of those discharges may have resulted in deprivations of 
liberty and inappropriate and discriminatory restrictions on individual autonomy without 
a legal basis, in other words not being authorised by a guardianship order or any other 
legal process, noting that deprivations of liberty can potentially arise in a many care-
related situations (e.g. physical restraint, isolation, and restrictions of movement and 

                                            
2 Policy Note: The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020, SSI 2020/249 at para 22 
3 Scottish Government, Coronavirus Acts: second report to Scottish Parliament, August 2020 at para 7.1.3.5 
https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/  

https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/
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contact with family). We therefore strongly recommend that there is independent 
monitoring or review of these discharges. 

Professor Jill Stavert and Professor Colin McKay on behalf of the Centre for Mental 
Health and Capacity Law, School of Health and Social Care, Edinburgh Napier 
University 

Received: 2 September 2020 
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SUBMISSION FROM SCOTTISH COURTS AND TRIBUNALS SERVICE  
 
Dear Sir/Madam  
 
Consultation on The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 
Regulations 2020 

I refer to the above consultation to which I respond on behalf of the Scottish Courts 
and Tribunals Service (SCTS). The response is submitted by the SCTS acting in its 
role to provide efficient and effective administration to the courts and does not include 
the views of the Judiciary. 

Extent to which the legislation is necessary, achievement of proposed 
outcomes and further improvements 

The SCTS supports the extension of the justice related measures within both of the 
Coronavirus (Scotland) Acts. The measures contained within these Acts have 
ensured that the SCTS can conduct as much business as possible throughout the 
lockdown and subsequently, whilst adhering to social distancing measures. However, 
it has to be recognised that significant backlogs, particularly in criminal proceedings 
remain.  

By way of illustration, prior to lockdown there were 390 High Court cases and 500 
sheriff and jury cases awaiting trial. These were not backlogs but instead a reflection 
of normal business levels. By end August 2020 we estimate these figures to increase 
to 750 and 1,800 respectively. There were around 14,000 sheriff court summary trials 
scheduled at the start of the lockdown and by the end of August we expect that this 
will have increased to 27,000.The SCTS has published a series of recovery modelling 
reports which analyse the effect of physical distancing on the business as usual trial 
models and alternative operational models to deliver access to justice within an 
acceptable time period.  

All of our court and tribunal buildings have now reopened, however the measures 
within the Acts remain necessary as we adapt to the new, socially distanced ways of 
working. Without the provisions of the Acts, cases would not be able to be progressed 
and backlogs would continue to increase at a significant rate.   

Specific comment on a number of the provisions is set out below: 

Electronic signature and electronic submission of documents 

During the lockdown period, these provisions allowed parties to continue to submit 
applications etc. whilst court and tribunal buildings were closed.  It also enabled court 
generated documents to be sent electronically. This remains the main way of 
submitting documents to and from the court in civil proceedings. 

These provisions have and will continue to enable SCTS staff and the judiciary to 
process and consider documents electronically. Given the requirement for the 
reduction of staff able to work in courts due to social distancing, this is particularly 
important as staff work remotely.    

The provisions have also helped with the successful implementation of other 
provisions within the Acts. For example, national jurisdiction in custody cases, and 

http://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2020/08/16/covid-19-scts-moving-forward
http://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2020/08/16/covid-19-scts-moving-forward
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remote hearings, where it has enabled the electronic submission of documentation 
between the organisations and parties involved – some of which previously required 
wet signatures. 

Without these provisions a significant proportion of the business that was processed 
during the initial stages of lockdown, could not have been dealt with. Whilst our court 
and tribunal buildings are now open to some staff and to those required to attend for 
hearings, we remain unable to accommodate all of our staff and judiciary within these 
buildings, due to the required social distancing measures. 

Suspension of requirements for physical attendance  

These provisions ensured that the hearings that had to take place could do so during 
the initial stages of lockdown. Subsequently, it has been beneficial in ensuring that 
the amount of people required to be present in a court or tribunal building is kept to a 
minimum.  

The provisions have been used widely throughout the pandemic. Had they not been 
in place, both criminal and civil proceedings could not have progressed, resulting in 
even more significant backlogs than we are currently experiencing.  

This has become the “new normal” way of working. Positive feedback has been 
received, for example on the use of virtual hearings in the Court of Session. Counsel 
participating in the first virtual hearing were very positive about its use. The Court of 
Session is now operating as virtual court, using video conferencing, telephone 
hearings and written submissions. The Inner House has been sitting as an online court 
for appeal hearings conducted by video conference since April. Both the All Scotland 
Personal injury Court and Sheriff Appeal Court are moving to routine use of virtual 
hearings and this is being expanded to hearings in the sheriff court. The first virtual 
fatal Accident Inquiry is currently being heard.  

Sheriff Principal Pyle, in his interim report to the Lord Justice General on the pilot of 
virtual summary trials courts noted that “Virtual trials should become the default 
position in summary criminal cases in the sheriff court”. 

We see this as a key step in modernising the justice system and we will work with all 
stakeholders to try and resolve any issues that may be experienced. Discussions 
continue with Sheriffs Principal, COPFS, the Law Society of Scotland and Victim 
Support Scotland on extending virtual trials throughout Scotland.  

The provisions also enable us to hold jury trials where jurors are remote from the trial 
court using remote jury centres such as cinema complexes. We will soon have the 
ability to run 16 High Court trials at a time and in due course aim to run 18 sheriff and 
jury courts in this way. This will have the added benefit of unlocking capacity across 
the court estate to scale up the resumption of other business types, most notably 
summary criminal business which represents by far the greatest case volumes.  

It is vital that these provisions are retained to enable both civil and criminal business 
to be progressed and to assist in clearing the backlog of cases that have accumulated 
during the lockdown period.  
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Cases beginning with an appearance from custody 

These provisions enabled hearings to take place during the first stages of lockdown, 
when our operating model involved the use of 10 “hub courts”. It gave the SCTS the 
flexibility to have a sheriff sitting in any part of the country whilst dealing with a custody 
case from any place in the country. These hearings had to call and without this 
provision, we would have had difficulties ensuring that this could happen.  

It also meant that Police Scotland could have “COVID centres” where custodies either 
suffering from COVID, who had COVID symptoms or who were self-isolating could be 
dealt with, thus minimising the risk of the virus spreading.  

The flexibility allowed by these provisions ensures that business can be dealt with 
efficiently. This is particularly important as we continue to deal with the backlog of 
cases created by the current pandemic. They will also clearly be of assistance in 
enabling the courts to continue dealing with custody cases should there be any 
localised lockdowns or restrictions.   

We will continue to work with stakeholders going forward to ensure that any concerns 
are minimised. We remain of the view however, that these provisions remain 
necessary, both in terms of dealing efficiently with business and in minimising the risk 
of spreading the virus further.  

Replacement of requirement for publication on walls of court etc.  

Without public access, intimation on the walls of court would serve no purpose. 
Website notices provide a modern day equivalent to walls of court service/ intimation 
and were already being used pre-COVID in simple procedure claims. Without this 
provision, a number of cases would not have been able to proceed. In particular, the 
estates of deceased persons where the appointment of an executor was required to 
be made by dative petition. 

Even when the SCTS is in the position to re-open public counters, we consider that it 
will remain beneficial to retain these provisions. They will mean that those who are 
unable to attend court buildings (e.g. if they are shielding, self-isolating or are 
concerned about the health implications of attending public offices etc.) would still 
have the ability to view notices online. Further, it will ensure compliance with any 
remaining social distancing requirements.  

Extension of time limits 

The extension/suspension of time limits has been important, especially in criminal 
proceedings. Some of the criminal time limit extensions were applied automatically. 
Others will have been used routinely by the courts. These have been necessary to 
avoid cases falling and to avoid individuals having to be released from custody when 
the court had remanded them either pre-trial or pre-sentence. Without the provisions 
in solemn cases, applications would have had to have been submitted to the court 
seeking an extension and hearings would have had to have taken place. This would 
have further impacted on the courts ability to deal with the backlog of cases.  

In summary cases the suspension period of 3 months will have expired already in the 
vast majority of cases. In solemn cases, the suspension period will expire on 7 October 
in a number of cases and will expire during the six months following that for all other 
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cases where the first appearance on petition or full committal is on or before 30 
September.  

The extension of the Act provisions will not affect these cases, therefore applications 
will have to be made to the court, and hearings will have to be held.  

However, the backlog of solemn cases in particular means that these provisions 
remain necessary to avoid the need for a significant number of applications to be 
submitted to court, and the associated conduct of hearings. Similarly, it will avoid the 
release of those that the court has determined that is appropriate and necessary to 
be remanded pre-trial or pre-sentence. Evidence 

Whilst it is unlikely that this provision will have been used, given the lack of trials that 
have proceeded to date, we are of the view that this is an important provision to retain. 
Whilst trials are beginning to resume, there remains the risk that witnesses are unable 
to attend court. For example where they are suffering from coronavirus or are self -
isolating. By enabling evidence to be taken by way of statement to be admissible in 
these circumstances, cases will continue to be able to proceed.  

Undertakings 

The SCTS is of the view that it would be helpful to retain this provision. It will enable 
the protection of the conditions attached to an undertaking to continue despite the 
accused person’s non-appearance. This will enable the undertaking process to 
continue to work effectively whilst providing the necessary protections for the public 
as a whole.  

As has been set out above, the SCTS has taken a number of new and innovative 
steps to help address the growing backlog of cases in civil and criminal proceedings. 
Without the provisions within both Acts, this would not have been possible. It is 
therefore vital that the provisions are extended to ensure that this valuable work can 
continue.  

The SCTS is content for this response to be published and if I can be of further 
assistance, please let me know. 

 
Yours faithfully 
Nicola Anderson 
Head of the Legislation Implementation Team 
 

Received: 3 September 2020 
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SUBMISSION FROM DALE GRAHAM on behalf of EAST CRAIGS ACTION - 
RESIDENTS GROUP, EDINBURGH 
 
Concern from residents regards imminent road closure process without 
consultation, and under the guise of COVID emergency powers 

We, as residents, ask that our local authority (Edinburgh City Council) press pause, 
consult with, and listen to, the local population (a variety of walkers, cyclists, wheelers, 
of all generations). To listen to insight to be able to draft an alternative proposal for the 
area. We are in favour of inclusion and safety of ALL road users, however we believe 
that the measures suggested under the LTN shall make routes out of the residential 
cul-de-sacs being created by road closures MORE dangerous, rather than less so as 
intended.  

RE: OBJECTION TO SPACES FOR PEOPLE / LOW TRAFFIC NEIGHBOURHOOD 
PROPOSALS FOR CRAIGS ROAD & SURROUNDING AREA 
 
We wish to make clear our unambiguous objection to the planned undemocratic 
changes to the road network in East Craigs, Drumbrae, North Gyle & Craigmount 
areas, collectively known as “the East Craigs LTN”, outlined in the Spaces for People 
/ Low Traffic Neighbourhood (LTN) initiative. This represents a visible abuse of power 
by the elected officials of this city and should be stopped, at the very least to allow a 
full consultation with directly affected residents: 
 
The changes are unfair and undemocratic  
The Council only wrote to residents to notify them after the decision was made – the 
majority were completely unaware of the plans until after the – 6 day! - notification 
period passed. This is clearly underhand and unfair. Yet in this incredibly short 
window, 1,300 local residents signed the petition, with 407 objections received via the 
Spaces for People (SfP) email address. This represents an overwhelming 
demonstration of democratic will by the local community. The method to gather 
information for the West Edinburgh Link (WEL) has been utilised. The WEL is not the 
LTN. The Commonplace software tool used to gather SfP opinion was not shared with 
our demographic, many of which residents are elderly, non internet users. Edinburgh 
Council documents state they received only 3 comments in favour, plus one group (a 
cycling lobbyist). Against that, 407 individual objections (99.3% of responses), plus all 
local councillors, the local MSP and several community groups. It is disgraceful that 
the Council has ignored this overwhelming display of residents’ opinion. To date we 
have had no response from Edinburgh Council regards our complaints. An open air, 
and socially distanced, meeting was held where Cllr Lesley Macinnes provided some 
background information which in truth suggests that this is a done deal, and is 
happening regardless. 
 
Particularly, East Craigs and surrounding area residents are not being treated fairly 
compared to other areas of the city. For example, the Leith Low Traffic Neighbourhood  
information, proposal is not being implemented by the Council at this time because it 
requires further consultation – which is central to what East Craigs residents have 
asked for. 
 
For clarity: this is an objection 
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The Council’s summary of feedback on the responses to the notification period, and 
Council Leader Adam McVey’s comments, suggested that the majority of the 407 
responses ‘are not objections’. The argument made was that the hundreds of direct 
objections and 1,300 petition signatories called for a halt to the scheme while a full 
consultation is undertaken, that these are in some way invalid because a consultation 
is not required. This is a ridiculous misrepresentation of the facts. There is a strong 
case that the Council is misusing Covid emergency powers to avoid a consultation 
where these proposals are clearly (by the Council’s written admission) not driven by 
Covid, but by WEL. In addition, calling for a consultation demonstrates a willingness 
of residents to engage, however for complete clarity please understand that we 
strongly object to the proposals. To suggest otherwise is both disrespectful and 
undemocratic. 
 
These are not temporary measures: 
The Council’s letter states that ‘it is planned that the scheme will eventually be 
proposed for permanent implementation’. The Council’s intention is clear from the 
outset that this should be a permanent change, and so to use temporary ‘emergency’ 
powers as a trojan horse to implement permanent measures represents a misuse of 
those powers. Edinburgh Council state that making the changes permanent would be 
subject to a formal consultation. We do not see in the plans any budgetary provision 
for reversal of the measures in the event of an unsuccessful consultation. If the 
measures don’t include funding to be reversed, then they cannot be temporary. If they 
are not temporary, then temporary ‘emergency’ powers cannot be used to implement 
them. 
 
These are not Covid emergency measures and so should be subject to consultation: 
The Council’s letter confirms clearly and unambiguously that the ‘need’ for these 
measures comes from consultation feedback received during the West Edinburgh Link 
(WEL) project. This project, its consultation and feedback, all predated the Covid crisis. 
As such, the Council is misusing Covid emergency powers to introduce a scheme that 
is planned to be permanent, and is neither an emergency nor related to Covid. It is a 
smokescreen to avoid a consultation on these clearly pre-planned initiatives with a 
bigger scale and city wide plan at play, we believe this is underhand and undemocratic. 
 
This misuse is quite possibly inconsistent with the law. 
 
Furthermore, Craigs Road closures were not included in the WEL plans that were 
consulted on – and so it is irrelevant as a reference point or justification. The vague 
expressions of support last year were for a very different remit than those only now 
brought forward by the Council, and have been massively outnumbered by the 
objections to the current plans. 
 
The Temporary Traffic Regulation Order (TTRO) is not justified by Covid. 
The procedure for a TTRO is contained in the Road Traffic Regulation Act 1984 S.14. 
Before using a TTRO the local authority must be satisfied that one of the relevant 
justifications for a TTRO exists. The relevant justification which I understand which is 
being relied on in this case is “because of the likelihood of danger to the public”.  
 
Extensive documentation has been published explaining the reasoning behind these 
proposals - these can be placed into two categories: 1) justifications seeking to switch 
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residents from driving motorized vehicles to active travel; and 2) justifications to allow 
social distancing due to the Covid-19 epidemic. The justifications for 1) do not prima 
facie appear relevant considerations for stopping the transmission of Covid-19 and 
therefore do not appear to be rational reasons to address a likelihood of danger to the 
public, as required to justify a TTRO. 
 
In addition to this NHS Inform, Scotland's national health information service, advises 
us to “travel by foot, bike or car if you can” (https://www.nhsinform.scot/illnesses-and-
conditions/infections-and-poisoning/coronavirus-covid-19/coronavirus-covid-19-
physical-distancing). This is reflective of other guidance and common sense which 
suggests drivers in private vehicles are not at any risk of catching or spreading the 
virus – indeed could be at less risk than those walking or cycling. 
 
As for the second point; according to the WHO (World Health Organization) “Streets 
and sidewalks are not considered as routes of infection for COVID-19”. This would 
seem to be consistent with current social distancing guidelines which suggest the 
disease will most likely be spread indoors and or where people congregate and 
interact for a period of time. Your suggestion that two people passing each other 
momentarily on the sidewalk presents any significant risk of virus transmission is not 
consistent with WHO research or national guidelines. Obviously this impacts on 
whether there is a likelihood of danger to the public required to justify a TTRO. On 
what basis has the Council determined that the WHO is wrong? 
 
Scotland moved to Phase 3 of the route map for coming out of lockdown on the 10 
July 2020. This is defined as “Virus has been suppressed. Continued focus on 
containing sporadic outbreaks”. There are no sporadic outbreaks in Edinburgh at 
present. The Road Traffic Regulation Act 1984 (14) requires the measures in the 
TTRO to be “necessary”. Now that we are well into Phase 3 (let alone moving towards 
phase 4) of reducing lockdown restrictions why is it necessary to alter the 
infrastructure temporarily to allow social distancing for a virus which is considered to 
be suppressed? Does the Council intend to continue with the TTRO and retain its 
measures implemented in response to the danger from Covid-19 once Phase 4 has 
been reached and the virus is no longer considered a significant threat to the public? 
 
Proposal is ill-considered, unsafe, & will lead to more congestion, pollution and 
accidents 
• The residents do not recognise excessive traffic along Craigs Road (CR), or 
problems for cyclists, pedestrians and other wheelers – the road is wide, with grassy 
segregation, generally quiet, and any speed issues could be addressed by effective 
traffic calming measures 
• The proposals reduce CR connections with local arterial routes from five to one – the 
junction with Drum Brae South (DBS). This will ‘kettle’ all traffic from the area to the 
CR/DBS junction and Drum Brae roundabout, creating congestion and increasing 
emissions. 
• Specifically, forcing several hundred residents to now undertake a dangerous right 
hand turn across DBS to access Tesco, the Gyle and Corstorphine - across two lanes 
of traffic - is inherently a less safe manoeuvre than a left turn (eg onto Maybury or 
Glasgow Road as at present). 
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• What modelling has the Council done on the effect at Craigmount View/DBS and CR 
/DBS with particular reference to right turning exiting traffic? Craigmount Approach will 
see a huge increase in traffic. 
• Has a safety audit been undertaken plus an assessment of collisions? Encouraging 
right turning traffic across Drum Brae South is not conducive to cycle or pedestrian 
safety, or safety in general. 
• This also flies in the face of the Scottish Government placemaking and street 
guidance 'Designing Street', which generally advises against the formation of cul de 
sacs and majors on providing traffic calmed permeability – these plans would turn CR 
into a de facto cul de sac. 
• Journey times will increase – for example by 70% for the journey from Craigmount 
to Morrisons at the Gyle for the weekly shop. Traffic modelling for a similar LTN 
scheme planned for West Ealing South reveals that traffic mileage in the area will 
increase by an average of 52%. 
• Safety for pedestrians, cyclists and schoolchildren will be reduced as CR becomes 
a ‘turning circle’ at the start and end of the school day – likewise bin lorries, delivery 
vans etc will have to reverse and turn in side roads along North Gyle Road, Craigs 
Gardens and so on. This is particularly important as part of the justification for the 
emergency powers is safety at schools. School catchments are far and wide taking in 
Roseburn PS (St John’s Road route) and Hillwood PS, at Ratho Station (A8 route), 
Fox Covert PS (Drumbrae route), Corstorphine PS (Drumbrae and Glasgow Road 
route) and East Craigs PS (Craigs Road route, where safe pathways and a crossing 
are already provided). 
• The entire East Craigs / Bughtlin estate will be forced to/from Maybury or Barnton at 
rush hour as its sole exit / entry route to the rest of the city 
– hugely increasing congestion, emissions and journey times at major junctions that 
are already at breaking point. For example, a parent of children attending the local Fox 
Covert Catholic primary school would have to drive via Maybury, then Drum Brae, at 
rush hour. 
• The changes disproportionately disadvantage the elderly, disabled and infirm 
• When Taylor Wimpey was consented for the West Craigs Development the traffic 
proposal was a 4 way signalised junction at the Craigs Road /Maybury junction. This 
would have improved residents’ access, not curtailed it, as a right turn toward Barnton 
was proposed. Many residents did not object to West Craigs or Cammo developments 
for this reason. If the Council are saying the development causes impact on Craigs 
Road why was this not considered a part of the assessment? The planning portal 
shows detailed discussion with the applicant regarding the signal timings of that 
junction. 
 
Engagement and alternatives 
The objectors and petition signatories have reasonably called for a halt to the plans 
so they can be properly subject to full consultation – they object to the plans, but are 
willing to engage with the Council to explore alternatives. There are many options, 
such as improved (or any) bus connectivity with eg the Gyle at commuting times; 
replacement of the completely ineffective and half-baked traffic calming measures with 
the ‘full width’ measures that work effectively on North Gyle Road. Many alternative 
measures that could be discussed in consultation, but Edinburgh City Council won’t 
know unless they consult. 
 
We strongly urge you not to dismiss the overwhelming and rapidly growing number of 
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objections to these proposals, or to underestimate the strength of feeling among a 
large number of residents. I also urge you to put the plans on hold, consult and engage 
with us openly and fairly – you ignore local democracy and underestimate the huge 
strength of feeling in the area at your peril. 
 
Yours faithfully, 
 
Mrs Dale Graham 
Resident,  
On behalf of East Craigs Action – Residents Group 
 

Received: 3 September 2020 
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SUBMISSION FROM CITIZENS ADVICE SCOTLAND 

Summary 
Scotland’s Citizens Advice Network empowers people in every corner of Scotland 
through our local bureaux and national services by providing free, confidential, and 
independent advice. We use people’s real-life experiences to influence policy and 
drive positive change. We are on the side of people in Scotland who need help, 
and we change lives for the better.  
 
We welcome the opportunity to respond to this call for evidence on the Coronavirus 
(Scotland) Acts (Amendment of Expiry Dates) Regulations 2020, particularly in 
relation to the provisions affecting housing. 
 
Evidence from Citizens Advice Bureaux, Citizens Advice Scotland’s (CAS) public 
advice site and specific CAS research shows that people are worried about paying 
rent or are already struggling with arrears. This is before the full extent of the 
economic fallout from the pandemic is clear, and before income support schemes 
have ended.  Those facing income crises and debt need time to get support, and 
for tribunal judges to take full account of their – and their landlord’s – 
circumstances.  
 
Keeping grounds for evictions discretionary and maintaining the need for longer 
eviction notice periods gives tenants the best chance of staying in their homes, and 
landlords the best chance of recouping income. Otherwise, there would be nothing to 
legally stop a wave of evictions from November, potentially creating a homelessness 
crisis. In CAS’ view, this legislation is therefore absolutely necessary. 
 
Reasons for CAS views 
The protections provided by the emergency powers to date have been very welcome. 
But as we move out of the initial stages of the pandemic and the emergency measures 
and protections fall away an increasing number of people will struggle to cope. If 
protections are not extended, we could see a spike in evictions due to rent arrears 
from the impact of the coronavirus pandemic. This will put additional pressure on an 
already over stretched homelessness system and local authorities.  
 
Recent figures show that a growing number of people are becoming homeless - at the 
end of July, there were 14,174 households in temporary accommodation, up another 
2% on the previous month. Rent arrears in the social rented sector stood at over £163 
million at the end of July, and 376 notices of proceedings were issued for rent arrears 
that month4. There is no public data available for private rented sector (PRS) tenants, 
but CAS data gives some indication of the issues tenants are facing. 

Evidence from the Citizens Advice network 

The Citizens Advice Network’s 59 Citizens Advice Bureaux operate across every 
corner of Scotland. Over the course of the pandemic it has become increasingly clear 
that a growing number of clients are worried about their housing. Month on month, 

                                            
4 https://www.housingregulator.gov.scot/landlord-performance/national-reports/monthly-covid-19-
dashboards/july-dashboard 
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since February, views of the housing pages on CAS’ public facing advice website have 
increased. Recent CAS research found 1 in 4 people are concerned about paying rent, 
and 1 in 3 were very or fairly concerned about their income5. 

In addition, between February and August there has been: 

› A 35% increase in the proportion of advice given in relation to the PRS.  
› A near-tripling in the proportion of advice given on PRS rent arrears compared 

to a decrease in the proportion of advice given on local authority and RSL rent 
arrears. 

› An 83% increase in advice given on PRS harassment and illegal evictions 
(relatively small absolute numbers but a disproportionate rise well above the 
54% equivalent in PRS advice overall). 

• A 31% increase in views of our “you’re facing eviction” advice page online as 
a proportion of all housing pages views. 

Further charts and tables are attached as an appendix.  

The measures contained in the first round of emergency legislation – of keeping the 
grounds for evictions discretionary and maintaining the need for longer eviction notice 
periods give - will be just as needed, if not more so, over the following six months as 
economic disruption and downturn continues. The latest Bank of England forecast 
predicts unemployment will peak at 7.5% between January and March 2021. 
Extension of the emergency measures is required to ensure people can stay in their 
homes throughout this unprecedented health and economic crisis.  

The Citizens Advice network’s experience of advising clients for over 80 years tells us 
that above all else, people in debt need time to assess their situation, get the help they 
need and make a sustainable plan to repay their debts, take out a consolidation loan 
or agree a statutory debt solutions. Initiatives like breathing space are now very 
common among regular commercial lenders/debt owners. Evicting people before 
they've had this crucial time is wholly inhumane. It also prevents any chance of the 
landlord recouping the arrears that they might be able to if they waited to establish a 
suitable repayment plan or other debt solution. During the pandemic, it's also a public 
health hazard, and will put more stress on temporary accommodation that already 
seems to be under increased pressure.  

Views on legislation achieving proposed outcomes and further improvements 

CAS understands that extending the eviction notice period requirements alone doesn't 
solve the problem of mounting rent arrears and that action is required to address this 
issue. However, evicting anyone into sofa-surfing, rough sleeping or temporary 
accommodation will have far more serious and long-reaching ramifications for the 
individual household and society at large than any temporary shortfall in rental income. 

This legislation will achieve outcomes in terms of providing additional time for tenants 
to seek help and giving tribunals the discretion to take full account of tenant and 
landlord circumstances in deciding whether to grant eviction notices. However, 
additional measures are likely required on the root issues to ensure more people don’t 
                                            
5 Citizens Advice Scotland, Scotpulse survey results June 2020, July 2020 

https://www.cas.org.uk/publications/scotpulse-survey-results-june-2020-0
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fall into rent arrears, and that anyone who does can repay them or have them written 
off. 

The Programme for Government announcements on further investment into 
Discretionary Housing Payments are welcome in this regard, as are the letters and 
guidance sent to tenants informing them of access to social security payments and 
advice services, and the introduction of pre-action requirements for PRS evictions. 
However, while the £10m tenant hardship loan fund may help some tenants, CAS is 
not convinced the solution to debt is other debt for most tents. We hope to see 
increased non-repayable financial support for those who cannot access Universal 
Credit and Discretionary Housing Payments to cover their rent while the economy is 
yet to fully recover.  

APPENDIX – Charts and tables on CAS and CAB data 

Note on the data 

All charts are based on advice code data or web page views. Advice code data is 
recorded by advisers every time advice in relation to a particular topic is issued. All 
figures are expressed as percentages of their “parent” advice code category: e.g. 
housing advice is expressed as a proportion of all advice issues, and PRS advice is 
expressed as a proportion of all housing advice. This allows for more effective 
comparisons between months when overall numbers of clients fluctuate and/or there 
are changes in advice provision (e.g. the shift to telephone and email at lockdown).  

Chart 1. Advice on housing as a proportion of all advice  
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Table 1. Advice on housing as a proportion of all advice 

Month  Housing advice as proportion of all advice  

February  4.6%  

March  3.9%  
April  3.7%  

May  4.7%  
June  5.5%  

July  5.6%  

August 6.1% 

 

Chart 2. Most common types of housing advice (as a proportion of all housing 
advice) 

 
Table 2.  Most common types of housing advice (as a proportion of all housing 
advice) 

Types of housing advice as a proportion of 

all housing advice 
Feb Mar Apr May Jun Jul Aug 

Private sector rented property 17% 21% 33% 27% 25% 23% 23% 
Environmental and neighbour issues 6% 7% 10% 15% 14% 13% 13% 

Local Authority housing 17% 16% 13% 12% 12% 13% 13% 
Owner occupier property 13% 14% 11% 12% 13% 14% 13% 

Access to and provision of accommodation 9% 9% 7% 6% 9% 9% 10% 
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Chart 3. Changes in proportion of advice on housing cost arrears 

 

Table 3. Changes in proportion of advice on housing cost arrears 

 Type of housing cost arrears Feb Mar Apr May Jun Jul Aug 

Arrears - rent: private landlord 6% 6% 12% 15% 17% 18% 17% 

Arrears - mortgage / secured loans 15% 20% 19% 26% 16% 18% 12% 

Arrears - rent: LA 50% 45% 48% 33% 42% 38% 39% 

Arrears - rent: registered social landlords 30% 29% 22% 26% 25% 25% 32% 

 

Advice on landlord harassment and illegal evictions in the PRS 

These figures are not expressed as a percentage of their “parent” advice code category 
(e.g. private rented sector property advice) as they make only 5-8% of all PRS advice 
and trends in terms of proportion of advice are masked. Instead they are shown below 
in total numbers of pieces of advice, and against the total numbers of PRS advice and 
the percentage increase since February in those numbers. 

You can see that even where advice on harassment stayed the same or decreased 
compared to February it mostly still did so at a disproportionately lower rate than the 
parent advice code numbers. If there was no change in people’s advice needs overall 
we’d expect to see the percentages look very similar but the first two rows here show 
very different % increases and decreases to the bottom two (% change from February 
in brackets).  
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Table 4. Harassment and illegal evictions in the PRS 

 February March April May June July August 

Harassment / illegal 

evictions 
18 

18  

(=0%) 

39 

(+117%) 

18 

(=0%) 

25 

(+39%) 

36 

(+100%) 

33 

(+83%) 

Complaints / 
harassment by 

landlord 

36 

33  

(-8%) 

38 

(-6%) 

33 

(-8%) 

49 

(+36%) 

52 

(+44%) 

56 

(+56%) 

All PRS advice 767 

656 

(-14%) 

945 

(+23%) 

844 

(+10%) 

1052 

(+37%) 

1034 

(+35%) 

1178 

(+54%) 

All housing advice 2395 

1849 

(-23%) 

1477 

(-38%) 

1773 

(-26%) 

2315 

(-3%) 

2233 

(-7%) 

2736 

(+14%) 

Chart 5. February – August increase in views of “renting a home” pages as % of all 
housing page views 

 

Table 5. February – August increase in views of “renting a home” pages as % of all 
housing page views 

Public advice site webpage Increase in views Feb - Aug as % of all 

housing pages views 
Starting a tenancy - tenancy agreements 54.1% 

Tenancy problems - furniture & appliances 48.8% 

You're facing eviction 30.8% 

Starting a tenancy - problems with fees & deposits 21.0% 

Letting agents 17.6% 

Student housing 14.2% 

Problems with landlord 9.7% 

Received: 3 September 2020  
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SUBMISSION FROM NSPCC SCOTLAND, WHO CARES? SCOTLAND AND 
BARNARDO’S SCOTLAND 

Response to the Covid-19 Committee’s Call for Views on The Coronavirus 
(Scotland) Acts (Amendment of Expiry Dates) Regulations 2020  

We would like to express concerns about The Coronavirus (Scotland) Acts 
(Amendment of Expiry Dates) Regulations 2020’s wholesale extension of deadlines 
for provisions found in Schedule 3 of the Coronavirus (Scotland) Act 2020 pertaining 
to children and young people without sufficient pause for meaningful consideration 
and child rights impact assessment. 

The provisions in question here are far reaching and have significant impact on the 
lives and human rights of children and young people in Scotland. They include matters 
such as:  

- allowing for fewer than 3 panel members to make decisions at Children’s 
Hearings (Coronavirus (Scotland) act 2020 (Sch 3 part 1, para 1);  

- Provisions altering the requirement for children and others to attend their 
Hearings (Coronavirus (Scotland) act 2020, Sch 3 part 1, para 1; and 

- Increasing the period before an emergency foster or kinship care placement 
must be reviewed to 3 months (Coronavirus (Scotland) act 2020, Sch 3 part 1, 
para 10). 

These issues clearly have huge implications for children’s rights, including their rights 
to participation (Article 12, UNCRC), to have their best interests taken as a primary 
consideration in decisions made about them (Article 3, UNCRC) and the right not to 
be separated from their parents against their will except where it is deemed necessary 
by competent authorities to be in the best interest of the child (Article 9, UNCRC). 

Concerns were raised by the Scotland’s Children’s Commissioner and others when 
the 2020 Act was passed about the potential impact on the rights and wellbeing of 
children and young people6 and we believe the case has not been made for their 
extension. Indeed, there is no accompanying data or analysis of how these provisions 
have operated since their introduction. We also consider that extension may run 
contrary to the aspirations for our children and young people set out in The Promise7. 

We note that the Scottish Government’s ‘Statement of Reasons’ document asserts 
that there is no need for the completion of a current Children’s Rights and Wellbeing 
Impact Assessment (CRWIA) as those conducted on the original legislation in March 
and May were still valid.8 However, we would suggest that circumstances have 
materially changed from the immediate emergency situation in which we found 
ourselves in March and as such it is essential that an updated CRWIA is completed 

                                            
6 See, for example, https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/CRIA-appendix-child-
protection-child-hearings-care.pdf; https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-
cria.pdf  
7 https://www.carereview.scot/wp-content/uploads/2020/02/The-Promise.pdf 
8 https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-
scotland-no-2-act-2020-statement-reasons/ at 5.5.4 

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/CRIA-appendix-child-protection-child-hearings-care.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/CRIA-appendix-child-protection-child-hearings-care.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
https://www.carereview.scot/wp-content/uploads/2020/02/The-Promise.pdf
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons/
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons/
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so as to allow for meaningful consideration of the proportionality of the proposed 
extensions of these provisions. 

Due to the significant impact on the rights and lives of children and young people that 
an extension of the Coronavirus (Scotland) Act 2020 would have, we would like to 
urge the Committee to take pause to carefully consider whether each of these 
measures is ‘necessary and proportionate’ in the current circumstances. We would 
suggest that this will necessarily demand the completion of an up-to-date CRWIA.  

 
Joanna Barrett, Policy and Public Affairs Manager, NSPCC Scotland  
Claudia Macdonald, Interim Chief Executive, Who Cares? Scotland 
Selwyn McCausland, National Children’s Rights and Advocacy Manager, Barnardo’s 
Scotland  
 
Received: 3 September 2020 
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SUBMISSION FROM THE EQUALITY AND HUMAN RIGHTS COMMISSION 

About the Equality and Human Rights Commission 

The Equality and Human Rights Commission is the National Equality Body (NEB) for 
Scotland, England and Wales. We work to eliminate discrimination and promote 
equality across the nine protected characteristics set out in the Equality Act (EA) 2010: 
age, disability, gender reassignment, marriage and civil partnership, pregnancy and 
maternity, race, religion or belief, sex, and sexual orientation.   

We are an “A Status” National Human Rights Institution (NHRI) and share our mandate 
to promote and protect human rights in Scotland with the Scottish Human Rights 
Commission (SHRC). 

How we have approached this call for views 

In a briefing to all Members in advance of the passage of the Coronavirus (Scotland) 
2020 Act, we argued that: 

Actions to protect people that complement or enhance equality and rights will 
maximise consent and compliance, and so ultimately best safeguard public 
health.   

Legislative change of this magnitude should be proportionate and measured, 
rooted in science and the law, have clear review and end points, be flexible to 
specific needs, and remain open to challenge. 

Emergency legislation and powers should be subject to a proportionate and 
limited lifespan. 

The pandemic, and legislative and other forms of response to it, have served only to 
reinforce our belief in these principles. This submission is based on these principles 
and we hope that they have also been useful to the Committee in its scrutiny to date. 

We have limited this submission to matters relevant to the Coronavirus (Scotland) Acts 
(Early Expiry of Provisions) Regulations 2020 but note that we have concerns with 
respect to some of the devolved provisions in the UK Coronavirus Act 2020, and will 
pursue these through other channels. 

The remainder of this submission looks at the provisions Scottish Government has 
chosen to include for expiry in the Coronavirus (Scotland) Acts (Early Expiry of 
Provisions) Regulations 2020, and then at provisions it has not chosen to include but 
could have or should in future regulations. 

Provision in the Coronavirus (Scotland) Acts (Early Expiry of Provisions) 
Regulations 2020 

Children in secure accommodation 

The regulations will cause the expiry of paragraph 6 of schedule 3 regarding children 
in secure accommodation. We understand that the Children and Young People’s 
Commissioner Scotland (CYPCS) has concerns about this provision, which we share, 
and we therefore support this expiry. 
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Care of adults with incapacity 

The regulations will cause the expiry of paragraph 11(1) of schedule 3 regarding care 
of adults with incapacity. Although not commenced, this provision would have had the 
effect of removing a number of safeguards in the Social Work (Scotland) Act 1968. 
This would likely have had a significant and disproportionate negative impact on 
disabled people and older people and on that basis we support this expiry. 

Provision not in the Coronavirus (Scotland) Acts (Early Expiry of Provisions) 
Regulations 2020 

Coronavirus (Scotland) Act 2020, schedule 3, part 1 – children (except paragraph 6) 

These provisions impact on the operation of children’s hearings; timescales for child 
assessment and child protection orders; and timescales for compulsory supervision 
orders, including interim orders. We understand that the CYPCS has concerns about 
these provisions, many of which we share. We defer to the CYPCS on the 
communication and evidencing of these concerns but support their view that these 
provisions should be considered for early expiry in a further set of regulations. 

Coronavirus (Scotland) Act 2020, schedule 3, part 2 – Vulnerable adults (except 
paragraph 11(1)) 

Paragraphs 11(2) and 11(3) have the effect of modifying the Adults with Incapacity 
(Scotland) Act 2000 to ‘stop the clock’ on guardianship orders and incapacity 
certificates authorising medical treatment. The Coronavirus (Scotland) Act 2020 
(Suspension: Adults with Incapacity) Regulations 2020 will suspend the operation of 
these provisions when the regulations come into force on 30 September. 

In some cases, Sheriffs may make a shorter order – of a year or less – where they 
wish to revisit that order, for example where they have concerns about the suitability 
of a guardian or where a disabled person’s condition fluctuates. We are concerned 
that these provisions will make it more challenging for Sheriffs to revisit orders in this 
way and may therefore impact negatively on disabled people. 

We support the suspension of these provisions, but note our concern regarding shorter 
orders and therefore believe consideration should be given to including these 
provisions in subsequent early expiry regulations. 

Received: 3 September 2020 

 

  

https://www.legislation.gov.uk/ssi/2020/267/contents/made
https://www.legislation.gov.uk/ssi/2020/267/contents/made


  CVD/S5/20/15/1 

35 
 

SUBMISSION FROM ANGELA BENZIES 

I welcome the Scottish Government’s review and the proposals made to adjust 
emergency legislation, e.g. to better protect the rights of adults with incapacity. 

However, I am most concerned by the lack of consultation on traffic measures that 
have material and long-term effect on citizens so suggest that the process of only 
notifying a limited ‘stakeholder’ group of decisions already made has been shown to 
be flawed. As well as inflicting further anxiety, stress and practical difficulty in moving 
around safely and interacting with others according to the rules in place at lockdown 
recovery stages, I believe that it does not align with the intent or requirements of the 
Community Empowerment (Scotland) Act 2015.  

That Act emphasises consultation so that communities may benefit, whereas the 
measures I have reviewed as a stakeholder go far beyond what is necessary for the 
protection of public health from Covid 19 and are to the community, in the judgement 
of a large number, to their detriment. They also negatively impact mental health. The 
East Craigs Low Traffic Neighbourhood is a case in point, being an extreme and 
experimental traffic scheme that the community has had no consultation on. 

I believe that this is a misuse of Covid powers by the local authority and, possibly by 
extension, Scottish Government, to achieve other purposes not connected with Covid-
19. 

I ask you to stop, reconsider and change, limiting powers to what is strictly necessary 
for the purpose. 

Received: 3 September 
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SUBMISSION FROM THE CHILDREN AND YOUNG PEOPLE’S COMMISSIONER 
SCOTLAND  
 
Established by the Commissioner for Children and Young People (Scotland) Act 2003, 
the Commissioner is responsible for promoting and safeguarding the rights of all 
children and young people in Scotland, giving particular attention to the United Nations 
Convention on the Rights of the Child (UNCRC).  The Commissioner has powers to 
review law, policy and practice and to take action to promote and protect rights.  

The Commissioner is fully independent of the Scottish Government. 

Key Messages 

• We call on the Committee to ensure that there is ongoing and active review of all 
emergency powers and to seek an assurance from the Government that they will 
repeal or replace those powers that are no longer necessary or proportionate  

• Whilst we accept the necessity of emergency legislation to respond to the Covid-
19 pandemic, we raised concerns in our briefing to MSPs in March about impact 
they would have on children and young people’s rights.  

• The Scottish Government must continue to review and update the Child’s Rights 
and Wellbeing Impact Assessments (CRWIAs) for each Act to support the 
Parliament’s scrutiny of these emergency powers.  

• Given the significant impact on the rights of the children involved, this is particularly 
true for those measures relating to the Children’s Hearings System and the wider 
justice system.  

• Insufficient evidence has been provided to demonstrate that all of these emergency 
measures continue to meet the tests of necessity and proportionality. 

The response to the Covid-19 pandemic required the urgent introduction of emergency 
legislation not just to enforce restrictions but also to enable the continued function of 
important public services during lockdown.  As a result, various enabling legislation 
was passed by the UK and Scottish Parliaments, including:  

• the Coronavirus Act 2020 on 25th March;  
• the Coronavirus (Scotland) Act 2020 on 1st April;  
• the Coronavirus (Scotland) (No 2) Act 2020 on May 20th.   

When the UK Act passed, Michael Russell MSP, Cabinet Secretary for the 
Constitution, Europe and External Affairs, stated: 

“I should emphasise that these measures are temporary and will only be used 
if required. I make a commitment that we will institute, after discussion across 
the Scottish Parliament, appropriate reporting on how and when the powers in 
the Bill have been used by the Scottish Government.”9 

We welcomed that commitment and the fact that, in some cases, powers have not 
been used and early expiry dates are being set.   

                                            
9 Scottish Government website - Coronavirus Bill 

https://www.gov.scot/news/coronavirus-bill/
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The Scottish Parliament considered the first Scottish Act under emergency conditions 
over the course of 31 March and 1 April 2020.  Given those circumstances, we 
appreciate the dedication and rigour with which MSPs fulfilled parliament’s role as 
human rights guarantors.  At that time, decisions had to be made at very short notice 
due to the potential threat the pandemic posed to lives in Scotland.   

In our briefings to MSPs in relation to the above legislation, we noted that international 
human rights frameworks acknowledge the need for flexibility in times of national 
emergency. However, we also cautioned that the effect of this legislation was to create 
powers which temporarily overturn and/or bypass a number of human rights 
protections established in law by the UK and Scottish Parliaments. Any interference 
with human rights must be lawful, necessary, proportionate and time limited.  Whilst 
the urgency of the situation in late March this year meant that there was limited time 
for parliamentary scrutiny of the provisions, we nonetheless highlighted that use of 
these powers needed to be carefully considered and continually justified to ensure that 
they were compliant with Scotland’s obligations under international human rights law.  
We are concerned therefore that the government now proposes almost wholesale 
renewal of emergency provisions which significantly impact on children’s rights. Given 
the welcome progress the Scottish Government has made at restoring public services 
to a more ‘normal’ state, we feel that there is a need for additional scrutiny and 
challenge. Over the last six months, more than 60 Scottish Statutory Instruments 
(SSIs) have been made by the Scottish Government using the powers contained in 
the UK and Scottish Coronavirus Acts, affecting a wide range of children’s human 
rights10.  The independent Children’s Rights Impact Assessment (CRIA) 
commissioned by our office from the Observatory of Children’s Human Rights 
Scotland sets out the positive and negative impact of many of these provisions 
highlighting significant gaps in analysis.  

The policy memorandum for the UNCRC (Incorporation) (Scotland) Bill highlights the 
children’s rights approach which has been embedded in Scottish Government’s 
response to the Covid-19 pandemic11.  We note that due to time pressures, the 
CRWIAs supporting the introduction of many of the emergency provisions were limited 
in scope. Although the Government has been providing monitoring reports to the 
Parliament on the use and impact of emergency powers, the CRWIAs have not been 
updated to inform governmental and parliamentary decision making on renewal.  This 
is necessary in order for the Parliament to continue to be satisfied that the impact on 
children’s rights has been considered, that all possible mitigations have been put in 
place and that even where powers remain necessary, they are drafted and exercised 
in a way that is proportionate. 

We strongly encourage the Committee to call on the government to make use of the 
monitoring reports and other information provided by partners (including research, 
intelligence and impact assessments) to update their CRWIAs; conduct more detailed 
assessments and justify the extension of specific measures. 

                                            
10 This includes rights contained within the European Convention on Human Rights (ECHR), the UN Convention 
on the Rights of the Child (UNCRC), the UN Convention on the Rights of Persons with Disabilities (UNCRPD) and 
others. 
11 Policy Memorandum - United Nations Convention on the Rights of the Child (Scotland) Bill p3 

 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/united-nations-convention-on-the-rights-of-the-child-incorporation-scotland-bill/introduced/policy-memorandum-united-nations-convention-on-the-rights-of-the-child-scotland-bill.pdf
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We would particularly welcome additional scrutiny of the following powers introduced 
in Schedule 3 of the Coronavirus (Scotland) Act 2020 and whether they remain 
necessary and proportionate at a point where Scotland is at Stage 3 of the Scottish 
Government’s route map out of lockdown12.  

• Schedule 3 paragraph 1 - Requirements as to members of children’s hearings.  We 
believe that it is vital for all hearings to have a panel of 3 members, to ensure 
children’s right to due process is realised.  

• Schedule 3 paragraph 8 – Attendance at children’s hearings.  This includes 
attendance by the child.  At this stage of the Route Map, with children attending 
school and taking part in leisure and cultural activities, their right to participate in 
decisions made about them must be fulfilled.  In particular, the updated CRWIA 
should draw on research commissioned by Scottish Government and undertaken 
by CELCIS on children’s experience of virtual hearings13 and the Equality and 
Human Right Commission’s research on Inclusive Justice14.  

• Measures which constitute a deprivation of liberty.  Whilst we welcome the 
proposed early expiry of Schedule 3 paragraph 6 relating to children in secure 
accommodation, disposals other than secure placements may also constitute a 
deprivation of liberty, for example extension of interim compulsory supervision 
orders and emergency transfers.   

• Part 2 of Schedule 3 relates to vulnerable adults, but will impact on children aged 
16 and 17 who are subject to orders under the Adults with Incapacity (Scotland) 
Act 2000. While we welcome the early expiry of Schedule 3 paragraph 11(1), we 
share concerns expressed by the Equality and Human Rights Commission around 
the disproportionate impact of “stop the clock” measures on those subject to orders 
of short duration. 

In April, the UN Committee on the Rights of the Child called for the release of children 
in all forms of detention, wherever possible15.  We remain extremely concerned that, 
despite the measures introduced in Schedule 5 Part 8 of the Coronavirus (Scotland) 
Act 2020, there seems to have been no children and a very limited number of young 
people  released under the early release scheme.  No children or young people who 
were detained on remand and untried were released early under the scheme. Indeed, 
the proportion of children and young people detained on remand has increased. This 
is despite evidence of significant increased risk of harm not only from Covid-19 but 
also as a result of additional restrictions, including the cessation of visits and limits on 
contact with family and the resultant impact on the mental health of these young 
people.  You can find full details of our work on Coronavirus on our website at:  
https://cypcs.org.uk/coronavirus/our-coronavirus-work/.   

Received: 3 September 2020 

  

                                            
12 Coronavirus (COVID-19): Scotland’s route map 
13  Experiences of virtual Children’s Hearings: A rapid consultation  
14 Inclusive justice: a system designed for all - EHRC 
15 CRC Covid-19 Statement 

https://cypcs.org.uk/coronavirus/our-coronavirus-work/
https://www.gov.scot/collections/coronavirus-covid-19-scotlands-route-map/
https://www.celcis.org/files/6815/9646/6463/Virtual_Childrens_Hearings_Report_3rd_August_2020.pdf
https://www.equalityhumanrights.com/sites/default/files/inclusive_justice_a_system_designed_for_all_interim_report_0.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT/CRC/STA/9095&Lang=en
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SUBMISSION FROM SCOTTISH FEDERATION OF HOUSING ASSOCIATIONS 
(SFHA) 
 
SFHA Response to COVID-19 Related Legislation - Consultation 

The Coronavirus (Scotland) Act 2020 amended the notice periods of Schedule 2 
(Scottish Secure Tenancy: Grounds for Recovery of Possession of House) of the 
Housing (Scotland) Act 2001. Among the changes made:  

• Ground 1 (non-payment of rent) the notice was extended from one month to six 
months  

• Grounds 7 and 8 (anti-social behaviour and harassment) were extended to 
three months.  

These amendments are due to expire on 30 September, unless the Scottish 
Parliament votes to extend the provisions for a further six months, to 31 March 2021.  

SFHA is calling for the eviction notice period for cases involving serious anti-social 
and criminal behaviour to revert to one month. 

Whilst SFHA fully supports protecting tenants who are struggling to pay their rent as 
a result of the financial effects of Covid-19, we are hearing increasing evidence from 
social landlords of serious cases of anti-social behaviour that are making other 
tenants’ lives a misery. To give two examples received from SFHA members: 

• The landlord served a Notice of Proceedings to a tenant displaying serious anti-
social behaviour on 28 April, which did not become valid until 31 August. Prior 
to the act, the notice would have been valid on 31 May, and the landlord would 
have raised court proceedings immediately in such a case. The other two 
tenants in the block have moved out as a result of the anti-social behaviour, 
and the landlord has taken the difficult decision to leave the property empty due 
to the volatility of the tenant. As a result, neighbours continue to suffer, and two 
homeless households remain homeless as the empty properties cannot be let. 
There is significant pressure from neighbours and local politicians on the 
landlord to act. However, the landlord is unable to rectify the situation while the 
provision is in place. 

• During lockdown, the landlord has had to move three households in and out of 
one property while the perpetrator remains in place nearby. The impact of this 
on the families affected by the perpetrator’s behaviour is severe – mental health 
issues, children moving to stay with other family members to avoid harm, sleep 
deprivation, and their employment is affected. 

Data from HouseMark Scotland shows reports of anti-social behaviour rose by 17% 
between May and June 2020, which was around 30% higher than would normally be 
expected in this period. It is vital that when there are cases of serious anti-social and 
criminal behaviour, social landlords can act quicker than the current provisions allow. 
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Social landlords must have the power to act when the behaviour of some tenants is 
having a detrimental effect on others, so it is crucial that the notice period for evictions 
in the social housing sector, on the grounds of anti-social behaviour, reverts to one 
month from three. At present, the unintended consequence of the legislation is that 
other tenants and communities are suffering. There are housing associations that 
cannot let properties while the perpetrator of anti-social behaviour remains in place 
nearby – these homes could otherwise house homeless households.    

SFHA and our members remain very concerned about the impact of longer notice 
periods for people in arrears. 

The impact will be significant for those individuals who are building up levels of 
personal debt which they may never be able to repay. It will affect other tenants if a 
shortfall in rental income leads to rents having to be increased; it may lead to 
communities having less income for investment; and could see housing associations, 
as a consequence, requiring additional government support in order to continue 
delivering affordable homes and services. 

While we welcome the announcement in the Programme for Government of a £3 
million increase in Discretionary Housing Payments, and a promise to “strengthen 
guidance” on their use, it is unclear whether the announcement of a £10 million Tenant 
Hardship Loan Fund is the correct solution, and we are concerned that the fund could 
further increase levels of personal debt. 

The social housing sector provides a range of support services to help tenants to 
maintain their tenancy, including tenancy sustainment work, welfare benefits and 
financial inclusion advice, and mediation interventions. Indeed, for tenants who do 
engage with their landlord, more often than not, a notice is never even served. Social 
landlords only ever seek to repossess a property as a very last resort and must prove 
to the sheriff court that it is reasonable to do so. Even when a decree is granted, an 
eviction can be avoided if an agreement is reached with the tenant. 

Received: 3 September 2020 

 



SUBMISSION FROM SCOTTISH RETAIL CONSORTIUM

SRC’s submission to the Review of the Town Centre Action Plan 

Introduction 

1. Thank you for the opportunity to respond to the Expert Group’s review of the Town
Centre Action Plan.

2. Scotland’s town and city centres and high streets have been left reeling by
Coronavirus. Many so-called ‘non-essential’ shops have been shuttered for months,
and social distancing is capping the number of shoppers into stores at any one time.
The survival of many stores hangs in the balance and unfortunately some are
unlikely to make it. This is a critical juncture (as highlighted by several
announcements of retail job losses in recent weeks) which - without swift and
decisive action - will have consequences for gap-toothed high streets, shopper
choice, retail employment, as well as local tax revenues.

3. Our own calculations1 suggest that £2.1 billion of retail sales have been lost in
Scotland over the past five months, exacerbated in part by the longer lockdown
here compared to other parts of the UK. Shopper footfall in Scotland fell 54% last
month compared to the same period last year2. Prior to the onset of Coronavirus
the shop vacancy rate in Scotland was 12.9%3, a vivid reminder of the ongoing
challenges facing the retail industry over recent years due to shifts in the channels
shoppers use but also broader shifts in consumption. The onset of Coronavirus has
accelerated these changes. The challenges facing town centres of course pre-date
recent shifts in shopping habits and include the rise of car ownership, disruptive
market entrants, and weak economic conditions. Indeed, digital can be part of the
solution for our town centres and high streets, and used to positively impact
physical places and retail journeys. Today, nearly half of all retail sales are
influenced by digital.

4. Retail still has a role to play in many of our town centres and high streets, however
it will be less than it was previously. We certainly agree that more housing and
community facilities, fresh investment in public realm, and the Town Centres First
Principle can play a role in helping to revitalise our town centres and high streets.
However, it will be important to retain and protect the economic vitality of our
town centres, and the economic eco-system that retail and hospitality and tourism

1 SRC article in The Herald – 21 August 2020 
2 SRC-ShopperTrack footfall monitor – 8 August 2020 
3 SRC-LDC vacancy monitor, 30 July 2020 



and other firms find mutually reinforcing. Our town centres have a tremendous 
amount to offer4, as hubs for entertainment, socialising, living and employment, 
however there needs to be a more compelling reason for people to visit, spend time 
and money on our high streets. We must also recognise that incoherent public 
policy has exacerbated the situation. Prior to the onset of Coronavirus business 
rates were at a 21-year high, making it more expensive to operate on our high 
streets, and costly and restricting parking deterred shoppers. 

5. As such, the focus of our recommendations below is on enhancing the economic
viability of our town centres, stimulating consumer demand, and cutting the cost of
doing business. We would stress the urgency of much of it.

Policy response 

6. The Scottish Government’s support for the retail industry - and the 230,000 jobs it
provides directly - during the pandemic has been substantial and swift, e.g.
temporary 100% business rates relief, retail sector grants, regulatory flexibilities
(delivery times to stores, carrier bag levy suspension etc) etc. It has been much
needed and hugely appreciated. However urgent action is required to encourage
shoppers to return to stores, especially in larger towns and city centres, ahead of
and during the upcoming critical Christmas trading period.

7. The full impacts of the past five months on employment in retail directly and its
supply chain more broadly, let alone store closures and shop vacancy rates and tax
revenues, has yet to fully manifest itself.

8. Ultimately Scotland’s town centres and shops and customer facing businesses will
only survive with the ongoing support and patronage of the public. That said, there
are several public policy areas in particular which will need to be addressed:

9. Policy coherence: As indicated above, a more coherent and less piecemeal approach
to public policy towards town centres is needed. Despite a raft of promising
initiatives over recent years, other policies like costly business rates and restrictive
and costly parking hamper efforts to revitalise town centres, more so in an era
when the capability and cost of digital routes to market for retailers has become
more attractive and affordable. Indeed, rising public policy costs more generally
(e.g. Apprenticeship Levy, statutory minimum pension contributions, NLW, large
business supplement etc) have become increasingly difficult for retailers to absorb
over recent years, and mean less is available to invest in stores. Unlike Scotland,
Wales (Ministerial Town Centre Action Group) and England (Future High Streets
Forum) have standing bodies/committees which we understand seek to bring some
consistency to policy, and which may be worth considering for here. Similarly,
timely engagement between councils and businesses can help to avoid situations,

4 SRC is pleased to be a supporter of the annual Great British High Street Awards 



like those of late, whereby parking spaces were removed outside shops (supposedly 
to aid the safe return to shopping) only to be re-instated shortly afterwards 
following an outcry from retailers and hospitality firms.  

10. Town and city centres: We suggest reviving the Town Centres Fund or something
similar, preferably on a more sustained basis, and permitting Business Improvement
Districts or others with good ideas to access it. More immediately, Government also
needs to think about reigniting consumer confidence and enticing people back into
our larger town and city centres, particularly ahead of the crucial traditional ‘golden
quarter’ of Christmas shopping (Oct-Dec). City centre retail in particular is currently
reporting huge drops in footfall. Premises in those areas already have higher
occupancy costs and often tend to be the most profitable. Without a plan for the
safe return of office workers and civil servants, tourists and students, and which
incorporates transport, the short term looks bleak. Any failure to re-start the
economy in our larger towns and cities over the next few months will have tax
revenue implications for councils, such as fewer receipts from business rates.

11. Non-domestic rates: With retail revenues continuing to fall short, next April’s
‘reverse cliff edge’ - which is set to see a 100% re-instatement of business rates – is
not sustainable. As we suggested in our submission to the Benny Higgins Review
earlier this summer, some sort of taper or extended relief/discount will be required.

12. Rents: During the pandemic and with non-essential shops shuttered for a significant
period to aid the national public health effort, rent payments have in many
instances gone unpaid and are accumulating. Rent demands are now increasingly
out of kilter with retail market conditions. If retailers’ revenues continue to fall short
then paying existing rent levels let alone this mounting outstanding bill will become
unsustainable. The retail, hospitality and leisure industries have proposed a solution
to UK Ministers, and would hope to see something similar here in Scotland5.
However, in the absence of a viable solution at this stage, and in order to maintain
viable retail businesses, there should be an extension to the notice period for
terminating commercial leases in order to prevent evictions, and a moratorium
introduced on aggressive debt enforcement (in line with England).

13. Consumer demand: Despite retailers’ own efforts consumer demand remains weak
and may need to be stimulated further. Recent encouraging changes to trim LBTT
should help boost the housing market which would have positive benefits for
certain retail categories e.g. furniture, home furnishings and household appliances.
As set out in our response to the Benny Higgins Review, the Scottish Government
and councils ought to be ready to take further temporary measures to support
consumer confidence and spending e.g. reduce income taxes for low earners or give
direct cash payments to lower income households, and scrap parking charges (e.g.

5 Property Bounceback Grant: https://brc.org.uk/news/property/property-bounceback-grant-what-is-

it/?_cldee=ZGF2aWQubG9uc2RhbGVAYnJjLm9yZy51aw%3d%3d&recipientid=contact-69ebce49d462e61180dbc4346baccdf0-

82d0b6c9e7c949fc94f46a2eafb84c63&esid=fc582196-27db-ea11-a813-000d3ad91105 

https://brc.org.uk/news/property/property-bounceback-grant-what-is-it/?_cldee=ZGF2aWQubG9uc2RhbGVAYnJjLm9yZy51aw%3d%3d&recipientid=contact-69ebce49d462e61180dbc4346baccdf0-82d0b6c9e7c949fc94f46a2eafb84c63&esid=fc582196-27db-ea11-a813-000d3ad91105
https://brc.org.uk/news/property/property-bounceback-grant-what-is-it/?_cldee=ZGF2aWQubG9uc2RhbGVAYnJjLm9yZy51aw%3d%3d&recipientid=contact-69ebce49d462e61180dbc4346baccdf0-82d0b6c9e7c949fc94f46a2eafb84c63&esid=fc582196-27db-ea11-a813-000d3ad91105
https://brc.org.uk/news/property/property-bounceback-grant-what-is-it/?_cldee=ZGF2aWQubG9uc2RhbGVAYnJjLm9yZy51aw%3d%3d&recipientid=contact-69ebce49d462e61180dbc4346baccdf0-82d0b6c9e7c949fc94f46a2eafb84c63&esid=fc582196-27db-ea11-a813-000d3ad91105


free parking in larger towns and city centres for the crucial retail trading months of 
October to December). We note that Malta has provided its citizens with a retail 
voucher to spend in shops to aid the economic recovery, something similar could be 
tried here. The Scottish and UK governments, and councils, could use their 
considerable advertising spend to do more to encourage people to visit town and 
city centres. 

14. Local taxes: Cross party talks are underway at Holyrood on replacing council tax. We
are entirely open to the reform or replacement of council tax, however the impact
on consumer spending and other local taxes and charges (e.g. non-domestic rates)
of any change should also be considered. We are opposed to the re-localisation of
business rates, and welcomed Parliament’s confirmation of this in February.
Unfortunately few councils have utilised their existing ability to reduce business
rates over recent years, a power first introduced in 2015. Over £10 million has been
raised through the Business Rates Incentivisation Scheme over the past four years,
however there is little transparency as to how town centres have benefited. A more
rounded approach to affordable and accessible parking in town centres so that it
assists in attracting footfall would be helpful.

Scottish Retail Consortium – August 2020 



3 September 2020 

The Convenor 

Covid-19 Committee 

Scottish Parliament 

Edinburgh EH99 lSP 

The Rt Hon Lord Carloway 

Lord President 

Parliament House 

Edinburgh, EHl lRQ 

I write in connection with the Committee's consultation on the draft Coronavirus 

(Scotland) Acts (Amendment of Expiry Dates) Regulations 2020 in my capacity as the 

head of the judiciary in Scotland. 

The Coronavirus (Scotland) Acts contain prov1s10ns critical to maintaining the 

operation of the courts and tribunals system in Scotland during the pandemic. At 

the moment, the administration of justice is only able to continue because of those 

provisions, which work well. Without them, the justice system would be even more 

seriously impacted by Covid-19 than is already the case. I support their extension by 

the draft Regulations. 

I have seen the Scottish Courts and Tribunals Service's response to the consultation 

and endorse what it says from the perspective of the judiciary. 

All that said, I wish to take the opportunity to reiterate what lies ahead. While the 

judiciary and the Scottish Courts and Tribunals Service continue to do everything 

within their power to ensure the administration of justice continues, that does not 

mean the system is functioning as well as it would in normal times. 

Ensuring that the administration of justice does not grind to a halt due to the backlog 

in cases demands inventive and enduring political solutions. While extending the 

expiry of the Coronavirus (Scotland) Acts is essential for now due to the medical 

emergency, those Acts are temporary. They deal with the present and do not 

address the backlog caused by social distancing and self-isolation. The challenges 

remain: of how to deal with that ever-growing backlog without comprising the right 

to a fair trial and how the best of the temporary legislation may be retained once the 

emergency Acts expire. We are doing what we can, if others do what they can then I 

am optimistic the challenges are readily surmountable. 

,,,. 
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Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  With our 
overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 
body, understanding and serving the needs of our members and the public.  We set and uphold standards 
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 
solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 
achieving through our work to promote a strong, varied and effective solicitor profession working in the 
interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 
fairer and more just society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    

We welcome the opportunity to consider and respond to the Scottish Parliament COVID-19 Committee 
consultation: COVID-19 Related Legislation, with particular reference to SSI2020/249: The Coronavirus 
(Scotland) Acts (Early Expiry of Provisions) Regulations 2020 and the draft Coronavirus (Scotland) Acts 
(Amendment of Expiry Dates) Regulations 2020.  We have the following comments to put forward for 
consideration. 

General Comments 

These Regulations appear to reflect a sensible and proportionate legislative approach to the continuing 
challenges of the coronavirus emergency. It is appropriate that certain provisions should expire early. It is 
also appropriate that certain provisions should be extended, where these remain necessary.  

We note that further extension of the two Acts remains possible, to September 2021. We also note that the 
reporting requirements under the legislation will remain in place until Part 1 of the Acts expire, and that if 
provisions are deemed to be no-longer necessary, they could be subject to early expiry.1 

  

 

 

 

 

1 Scottish Government, Proposed Extension of The Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland)(No.2) Act 2020 Statement of 
Reasons, August 2020 at para 1.9 https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-
2-act-2020-statement-reasons/  

https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons/
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons/
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Consultation Questions 

1. To what extent is this legislation necessary and what are the reasons for your 
views? 

The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020  

These regulations provide that certain provisions of the Coronavirus (Scotland) Act 2020 and the 
Coronavirus (Scotland) (No. 2) Act 2020 will expire on 29 September 2020. They are made under powers 
conferred by section 13 of the Coronavirus (Scotland) Act 2020 and section 10 of the Coronavirus 
(Scotland) (No. 2) Act 2020 and are subject to the negative procedure. 

The following provisions are expired by these Regulations: 

Coronavirus (Scotland) Act 2020 

Schedule 3, paragraph 6 (children in secure accommodation) 

We have no comments to make. 

Schedule 3, paragraph 11(1) (care of adults with incapacity) 

This provision relates to adults deemed to be incapable of making decisions about provision of community 
care services. It modifies s13ZA of the Social Work (Scotland) Act 1968 to remove the requirement on the 
local authority to consult the adult and interested parties, including those authorised under a guardianships 
or power of attorney, when making such decisions. This provision has not been commenced. 

We previously expressed significant concerns regarding para 11(1) of schedule 3 of the Coronavirus 
(Scotland) Act 2020. We called on the Scottish Government to confirm that these provisions would not be 
brought into force, on the basis that to do so would open the way to serious and unnecessary violations of 
fundamental human rights.2 In particular, we were concerned that the modifications contained in para 11(1) 
could, if commenced, exacerbate the existing risk of s13ZA being used in such  ways as would result in 
individuals being subject to deprivations of liberty in terms of Article 5 of the European Convention on 
Human Rights. As far as we are aware, the UK has not derogated from Article 5 in relation to the current 
emergency. We accordingly welcome the policy intention set out in paras 17-20 of the Policy Note 
accompanying the Regulations, and specifically the statement that “the Scottish Government has 
examined very carefully the considerations in relation to human rights” in determining that this provision 
should expire early. Accordingly, we agree that these provisions of the Regulations are necessary, that it is 

 

2 See Law Society of Scotland, Equalities and Human Rights Committee: Response to Inquiry on the Impact of COVID-19, 26 May 2020 at page 
15 https://www.lawscot.org.uk/media/369002/2020-05-25-equalities-and-human-rights-committee-submission-regarding-covid-19.pdf; and Law 
Society of Scotland, Consultation Response Reporting on Coronavirus Acts: Adults with Incapacity Provisions, July 2020 at page 3 
https://www.lawscot.org.uk/media/369174/2020-07-20-mhd-coronavirus-awi-provisions.pdf  

https://www.lawscot.org.uk/media/369002/2020-05-25-equalities-and-human-rights-committee-submission-regarding-covid-19.pdf
https://www.lawscot.org.uk/media/369174/2020-07-20-mhd-coronavirus-awi-provisions.pdf
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appropriate that para 11(1) should expire on 29 September 2020, and that it should not be brought in to 
force in the meantime. 

We note that the Policy Note accompanying the Regulations also gives some indication of the policy intent 
in relation to the remaining provisions of paragraph 11. Paragraphs 11(2) and 11(3) contain the so-called 
‘stop the clock’ provisions for guardianship orders and section 47 certificates under the Adults with 
Incapacity (Scotland) Act 2000. These provisions have the effect of ‘stopping the clock running’ on 
guardianship orders and section 47 certificates, meaning that they will not expire and that the powers they 
contain will continue to have effect whilst the provisions are in force. We have previously suggested that 
these provisions are no-longer justified and should be suspended.3 We note that it is proposed that these 
provisions are to be extended and suspended.4 Whilst we are not in a position to comment on the 
justification for extending these provisions, we welcome the indication that they are to be suspended. We 
have previously highlighted our concerns particularly in relation to orders granted subject to short time 
limits in order to comply with Article 5.5 Where such orders have been suspended by virtue of the ‘stop the 
clock’ provisions, we would suggest that further regulations should include a procedure to allow individual 
cases to be brought back before the courts without further delay, and without further prolongation of 
potentially actionable human rights violations. It has been reported to us that there are individuals in this 
situation who “feel extremely aggrieved and frustrated that they are being kept subject to an order 
somewhat unlawfully, as they see it.”  

We note that The Coronavirus (Scotland) Act 2020 (Suspension: Adults with Incapacity) Regulations 2020 
SSI 2020/267 have now been laid. These Regulations suspend the operation of paragraphs 11(2) and 
11(3) of schedule 3 of the Coronavirus (Scotland) Act 2020 and come in to force on 30 September. We 
would welcome the opportunity to comment on these Regulations in early course. 

Schedule 7, sub-paragraph (a) of paragraph 1 (social security) 

We have no comments to make. 

Schedule 7, paragraphs 2, 3 and 4 (social security) 

We have no comments to make. 

 

 

 

 

3 Law Society of Scotland, Consultation Response Reporting on Coronavirus Acts: Adults with Incapacity Provisions, July 2020 
https://www.lawscot.org.uk/media/369174/2020-07-20-mhd-coronavirus-awi-provisions.pdf 

4 Policy Note: The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020, SSI 2020/249 at para 21 

5 See for example Scottish Borders Council v AB 2020 SLT (Sh Ct) 41 

https://www.lawscot.org.uk/media/369174/2020-07-20-mhd-coronavirus-awi-provisions.pdf
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Coronavirus (Scotland) (No.2) Act 2020 

Schedule 3, paragraph 1 (reports, etc. under the Climate Change (Scotland) Act 2009) 

We have no comments to make. 

Schedule 3, paragraph 2 (accounts of registered social landlords) 

We have no comments to make. 

Schedule 3, paragraph 3 (accounts under the Public Finance and Accountability (Scotland) Act 
2000) 

We have no comments to make. 

Schedule 3, paragraph 4 (Housing (Scotland) Act 1987: statement under section 33B) 

We have no comments to make. 

Schedule 4, paragraph 1 (UEFA European Championship) 

We have no comments to make. 

Schedule 4, paragraph 6 (Land and buildings transaction tax: additional amount) 

Schedule 4, Paragraph 6 of the 2020 Act substantively amended schedule 2A of the Land and Buildings 
Transaction Tax (Scotland) Act 2013, although the amendments relate only to transactions with an 
effective date between 24 September 2018 and 24 March 2020 or within any extended period specified 
through the use of the relevant Order-making power in the 2013 Act. As the amendment has been made to 
the 2013 Act, the relevant provision in the Coronavirus (Scotland) (No. 2) Act 2020 is no longer required 
and we therefore consider it appropriate that these provisions are expired. This will help to ensure clarity in 
the statute book.  

Schedule 4, paragraph 7 (Non-domestic rates relief: special power in respect of financial year 

2020-21) and; 

Schedule 4, paragraph 8 (Non-domestic rates relief: relief to be provided by the newspaper 
publishing industry). 

Schedule 4, Paragraph 7 of the Act amended section 153 of the Local Government etc. (Scotland) Act 
1994 in order to enable Ministers to make regulations in respect of financial year 2020-21 to reduce or 
remit non-domestic rates liabilities. Schedule 4, Paragraph 8 amended schedule 1 of the Non-Domestic 
Rates (Coronavirus Reliefs) (Scotland) Regulations 2020 (S.S.I. 2020/101) to provide for those in the news 
publishing industry to be given relief under those regulations. As the 1994 Act and S.S.I. 2020/101 have 
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been amended, these paragraphs of the 2020 Act are now spent. We consider it appropriate that these 
provisions are expired.  

 

Draft Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 2020 

These Regulations provide that the expiry date of Part 1 of the Coronavirus (Scotland) Act 2020 and the 
Coronavirus (Scotland)(No.2) Act 2020 will be amended from 30 September 2020 to 31 March 2021. They 
are made under powers conferred by section 12(3) of the Coronavirus (Scotland) Act 2020 and section 
9(3) of the Coronavirus (Scotland)(No.2) Act 2020 and are subject to the affirmative procedure. 

The following provisions will be extended by these Regulations: 

Coronavirus (Scotland) Act 2020 

Section 1 (Meaning of “coronavirus”) 

We have no comments to make. 

Section 2 (Eviction from dwelling-houses) 

We have no comments to make. 

Section 3 (Temporary extension of moratoriums on diligence) 

We have no comments to make. 

Section 4 (Children and Vulnerable Adults) 

Section 4 refers to the temporary modifications to the law in relation to children and vulnerable adults set 
out in schedule 3.  

We refer to our comments above regarding the proposed extension and suspension of paras 11(2) and (3) 
of schedule 3 to the Coronavirus (Scotland) Act 2020. We note that The Coronavirus (Scotland) Act 2020 
(Suspension: Adults with Incapacity) Regulations 2020 SSI 2020/267 have now been laid and we would 
welcome the opportunity to comment on these Regulations in early course.  

Section 5 (Justice) 

Section 5 refers to Schedule 4 of the Coronavirus (Scotland) Act 2020.  

These provisions were far-ranging covering many aspects of the justice system to allow for changes to 
criminal procedure to ensure business could continue. In addressing whether these provisions should 
continue in force, it is helpful to set out the current position.    
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The backlog in the criminal court system as a result of the pandemic has been highlighted by the Scottish 
Courts and Tribunal Service (SCTS) most recently in the latest Quarterly Criminal Court statistics6 which 
has showed that:  
  

• No solemn trials proceeded during Q1 2020/21, in the High Court or Sheriff Courts  

• 149 High Court cases called for preliminary hearing, continued preliminary hearing or Section 76 
hearings during Q1. This equates to 39% of the average callings per quarter during 2019/20. 30 
indictments were concluded in the quarter.  

• 1,313 Sheriff Court solemn cases called for first diet, continued first diet or Section 76 hearings 
during Q1. This equates to 58% of the average callings per quarter during 2019/20. 433 indictments 
were concluded in the quarter  

• Outstanding Sheriff Court summary trials have increased by 28% to 17,818.  
 

• Outstanding Justice of the Peace summary trials have increased by 7% to 3,732.  
 
How to deal with the backlog has been addressed by SCTS in the publication of their Plan  
“COVID-19 Respond, Recover and Renew – Supporting Justice through the pandemic and 
beyond.”7 It is recognised that there has been an increase in court business being able to be managed: 

• with the High Courts now operating in Glasgow and Edinburgh and the acquisition of additional 
court estate with the proposed use of cinema venues to allow for remote juries and the need to 
satisfy social distancing in court8   

• Some remote summary trials taking place 

However pertinent to the extension of these provisions is the lack of clarity on how in particular the sheriff & 
jury cases will be able to proceed and when and how to maintain a throughput of summary trials. 

The President of the Law Society of Scotland has written to the Justice Committee on 2 September 20209 
which followed the evidence session given by the Cabinet Secretary for Justice and Eric McQueen Chief 
Executive of SCTS on 18 August 2020 which provided the profession’s perspective on the backlog and the 
work needed to address the current situation.   We stressed our commitment to work constructively and 
flexibility in going forward to meet these ongoing challenges.  

The extension of time for the Schedule 4 provisions10 is inevitable and required because business in our 
courts has not been able to resume to the pre-pandemic situation. There is an ongoing need to respect the 
public safety requirements of social distancing in the courts and public safety requirements for all, whether 
as a witness or accused, juror and public or court official. Though creative solutions involving the greater 
 

6 https://www.scotcourts.gov.uk/official-statistics 

7 https://scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2020/08/16/covid-19-scts-moving-forward. 

8 https://www.bbc.co.uk/news/uk-scotland-53768276 

9 https://www.parliament.scot/S5_JusticeCommittee/General%20Documents/20200902_LSStoAT_re_courts.pdf  

10 Timelimits affected are section 65 of the Criminal Procedure (Scotland) Act 1995 which sets various time limits in respect of trials under solemn 
procedure; section 136, which requires that proceedings in summary cases must commence within six months of the alleged offence; section 147, 
which makes provision for summary procedure in cases where the accused has been held on remand; and section 52T, which applies the custody 
time limits in sections 65 and 147, where the accused is detained in hospital because of an assessment order or a treatment order. 

https://scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2020/08/16/covid-19-scts-moving-forward
https://www.parliament.scot/S5_JusticeCommittee/General%20Documents/20200902_LSStoAT_re_courts.pdf
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use of technology are being used, with the almost total cessation of court business in March, restarting is 
and has taken time. 

However, we have concerns with regard to the implications in respect of: 

• Article 511 of the European Convention on Human Rights (ECHR) specifically with regard to the 
paragraph 3 that “Everyone arrested or detained … shall be brought promptly before a judge or 
other officer authorised by law to exercise judicial power and shall be entitled to trial within a 
reasonable time or to release pending trial” and 

• Article 6 of ECHR concerning a right to a fair trial. 

Part 4 of Schedule 4 of the Coronavirus (Scotland) Act 2020 contained extensions with regard to the time-
limits which has meant that offenders will have remained on remand for considerable periods pending their 
trials taking place in both summary and solemn cases. There is no certainty as to when these trials will 
take place. There may as the backlog continues to be possible challenges as to the right to a trial within a 
reasonable period going forward. These increases may not have been incompatible originally to  address 
the inevitable disruption to the justice system caused by coronavirus but may be less justifiable as time 
continues.  

There will be an increase on numbers being held on remand which also has an ongoing effect on their 
family life, mental health and wellbeing. For those accused remanded for an extended period for a less 
serious crime, this may well be disproportionate to the sentence the court will eventually impose.  

The case of HMA v Iain Lindsay12 considered and ruled out the implication of sentencing to custody with 
regard to coronavirus at paragraph 25: 

 “To take account of the current emergency as a reason for discounting a custodial sentence would 
discriminate unfairly against prisoners who may have been given a short term sentence shortly before the 
lockdown, in favour of those upon whom such sentences are imposed now. Furthermore, short term prison 
sentences are subject to both automatic early release and discretionary early release. The latter in 
particular provides an administrative method by which the most serious consequences of imprisonment in 
the short term may be mitigated.” 

Part 6 of the Coronavirus (Scotland) Act 2020 refers to community orders. There are implications with the 
extension given that there was an indication that  “unpaid community work hours cut as Social Work 
Scotland said it would “not be possible” for the 700,000 hours of unpaid work that is outstanding to be 
completed within the next 12 months.”13 

Part 8 of the Coronavirus (Scotland) Act 2020 affects the early release of prisoners. The release of 
prisoners under the regulations was a necessary and proportionate response to the effects that 

 

11 Everyone has the right to liberty and security of person 

12 https://scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2020hcjac26.pdf?sfvrsn=0 2020 HCJAC 26  

13 https://www.scotsman.com/news/crime/scots-offenders-could-have-unpaid-community-work-hours-cut-2920313 

https://scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2020hcjac26.pdf?sfvrsn=0
https://www.scotsman.com/news/crime/scots-offenders-could-have-unpaid-community-work-hours-cut-2920313
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coronavirus was having, and in continuing these provisions, there may be greater use made of these 
provisions again. We echo that any decisions on future release of additional prisoners would need to be 
made in partnership with the Scottish Prison Service.14 

Regarding CPOs, there is a suggestion that Scots offenders could have unpaid community work hours cut 
as Social Work Scotland said it would “not be possible” for the 700,000 hours of unpaid work that is 
outstanding to be completed within the next 12 months. 

Concerns have been expressed about the court processes in general being held remotely using virtual 
courts as these processes cannot and do not work successfully for all. Any accused must be able to hear 
understand and participate effectively in proceedings, including being able to instruct their solicitor and to 
give evidence. Those who are vulnerable may be worst affected. There may be implications for fairness in 
ensuring that effective hearings are arranged which are compounded by the ongoing court delays.  

Section 6 (Alcohol licensing) 

We have no comments to make. 

Section 7 (Public bodies) 

We have no comments to make. 

Section 8 (Other measures in response to coronavirus) 

We have no comments to make. 

 

Coronavirus (Scotland)(No.2) Act 2020 

Section 1 (Meaning of “coronavirus”)  

We have no comments to make. 

Section 2 (Protection of the individual) 

Section 2 refers to the modifications to the law in response to coronavirus in relation to various matters 
concerning the protection of the individual set out in Schedule 1. 

Part 6 of schedule 1 relates to named person nominations under mental health legislation. These 
provisions modify the provisions of the Mental Health (Care and Treatment) (Scotland) Act 2003 which 
relate to the nomination of a named person, and are currently in force. They provide that the nominated 
person’s signature does not require to be witnessed by a prescribed person. We agree that extending 
these provisions is appropriate and necessary. We are aware of individual circumstances in which the 
 

14 https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/pages/9/ 
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availability of these temporary provisions has been beneficially utilised. It is likely that future unpredictable 
and localised restrictions on travel may continue to make it difficult for nominated persons to arrange to 
have their signature witnessed by a prescribed person. The temporary changes made by these provisions 
are pragmatic and enabling, in that they protect the right of the patient to have a named person. 

We have no further comments to make. 

Section 3 (Operation of the justice system) 

Section 3 refers to Schedule 2 of the Coronavirus (Scotland) (No. 2) Act 2020. 

We refer to our comments under section 5 (Justice) regarding the Coronavirus (Scotland) Act 2020.  

Section 4 (Reports, accounts and other documents) 

We have no comments to make. 

Section 5 (Other measures in response to coronavirus) 

Section 5 paves the way for the provisions at Schedule 4 Part 7 of the Coronavirus (Scotland) (No2) Act 
2020. 

We have conducted a survey in June 2020 with the profession and can report the highlights are that 66% 
have used video facilities for execution of documents, our guidance was popular with 37% of those 
executing documents of whom 83% were satisfied or very satisfied with the guidance and the vast majority 
of those using the process had no problems. 

We continue to believe that this is a provision which is of benefit to people in Scotland who require the 
services of a notary. We also consider that were this provision to expire that could have an adverse impact 
on those who need notarial services in terms of risk of exposure to Covid -19, anxiety, cost and delay.  

2. Will this legislation achieve the proposed outcomes? 

We have no comments to make. 

3. Are there any further improvements you would suggest and if so, why? 

The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020  

We note that the Policy Note to accompany the Regulations refers to engagement between Scottish 
Government and Health and Social Care Partnerships on improving discharge pathways for adults lacking 
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capacity and ensuring that the adult and interested parties are fully involved and consulted.15 Whilst we 
welcome the indication that this has led to positive results, we would suggest that Scottish Government 
should also look to engage with disabled people’s organisations and others with an interest in the human 
rights of disabled people. 

We remain concerned that since the start of the pandemic, adults with incapacity may have been 
discharged or moved without due legal process in prima facie breach of Articles 5 and 6 of the European 
Convention. We note that delayed discharge figures have reduced substantially since the Coronavirus 
(Scotland) Act was passed.16 We remain concerned that some of those discharges may have resulted in 
deprivations of liberty which have not been authorised by an appropriate legal process. In this context, 
deprivation of liberty can arise in a wide variety of care situations, including potentially situations of physical 
restraint, isolation and where individuals’ ability to leave the care setting or have contact with family is 
restricted. We understand that there is no independent monitoring or review of these discharges, and we 
would suggest that a mechanism for such monitoring or review should be established. We would point out 
that any violations of Article 5 that may have occurred could result in entitlement to redress, and obligations 
on local authorities to ensure that guardianship or intervention orders are sought to enable such claims to 
be pursued. 

 

Draft Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 2020  

In due course, it may be necessary to consider whether some of the provisions which have been brought 
into effect and extended may remain appropriate beyond the emergency period. As referred to above, this 
may be the case with certain provisions relating to justice, including legal aid, where it is likely that courts 
and tribunals will continue to deal with a backlog of cases for some time following the emergency period. 
This would require further legislation, and we would welcome the opportunity to engage with Scottish 
Government in this regard.  

It may also be necessary to plan for the expiry of emergency provisions at the end of the emergency 
period. In relation to extended time limits for eviction, for example, it is important that there is adequate 
support to help tenants (and landlords) through the emergency period, and forward planning for any steps 
needed once this protection reaches its end.   

 

 

 

 

15 Policy Note: The Coronavirus (Scotland) Acts (Early Expiry of Provisions)Regulations 2020, SSI 2020/249 at para 22 

16 Scottish Government, Coronavirus Acts: second report to Scottish Parliament, August 2020 at para 7.1.3.5 
https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/  

https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/
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